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Editorial Note:

After the publication of Prof. An CHEN’s monograph - The Voice from China: An CHEN on
International Economic Law through world renowned Springer, it has attracted extensive attention
and provoked intensive interest in the academic circles, both from domestic and abroad. Scholars
have, in succession, responded with comments and reviews. As of today we have received 24 such
book reviews.

For ease of reference for global readers, the bilingual (Chinese and English) versions of these
book reviews have been consecutively compiled together and published in a special book-review
column in the Journal of International Economic Law (China) through the Peking University Press.
It is our wish that these leading comments will help to forge and converge a stream of strong
resonances to advance and enrich the righteous viewpoints of Chinese scholars, and to pursue
equity and justice at the international level.

It is to be noted that book review No. 22 by Prof. Junji Nakagawa of Tokyo University is
originally drafted in Japanese. This collection has thus, except for the Chinese and English version,
also retained the original Japanese version.
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1.2: The Enlightening and Thought-provoking Voice from
China

The English monograph of Prof. An CHEN, an
octogenarian prominent professor at School of Law,
Xiamen University and the Honorary Chairman of Chinese
Society of International Economic Law (CSIEL for short, a
nation-wide academic society), was recently published by
Springer-verlag, a Germany-located yet world-renowned

Publisher, under a broad title “The Voice from China: An
CHEN on International Economic Law”. It has now entered the main disseminating channel of
academic works, arousing extensive attention in the circles of international economic law.
This monograph, with a total six parts and a colossal

volume of 852 pages, has compiled within it 24 of Prof. Understanding China

Chen’s articles written in English since early 1980s. These
English articles were mostly published by well-known
academic journals in and out of China. Guided by Marxism,

An CHEN
they are all based on a common stand of China’s national »
conditions and a consistent perspective of world weak The VOlce
groups, endeavoring to speak up a completely different from Chma

voice from those of mainstream Western powers as

An CHEN on International Economic Law

regards the fundamental theoretical problems and hot or
controversial issues in practice in the field of contemporary
international economic law. During his active participation
in world academic debates, Prof. Chen persistently
advocates for the just proposals of the many developing
countries, and tries his best to reveal the improperness and

potential hazard of those misguiding mainstream theories
from the West, so as to protect the equitable rights and interests of world weak groups including
China. This is why the monograph is entitled “The Voice from China”.

This English monograph has successfully won the support of the Chinese Academic Foreign
Translation Project (CAFTP), making itself the first of such kind within the academic circles of
International Economic Law in China. According to the official specifications from the National
Social Science Fund of China (NSSFC), CAFTP is one of the major categories of projects set by the
NSSFC and approved by the National Philosophy and Social Science Planning Leading Group of
China in 2010. This Project aims to promote Sino-foreign academic exchanges, and to facilitate
the outstanding works as well as prominent scholars in the field of philosophy and social science
towards the world’s academic stage. For this purpose, a major part of such funding is allocated to
sponsor the aforesaid achievements to be published in foreign language through authoritative
publishers abroad. It is expected that, by such way of accessing and participating in foreign
mainstream distribution channels, foreigners could have a better understanding of contemporary
China, its philosophy and social sciences and its traditional culture. It is also expected that
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Sino-foreign academic exchange and dialogue would hence be more active, and the overseas
influence of Chinese philosophy and social science would be enhanced.

In the Expert Review Report, some of the most professional peers opine that Prof. CHEN’s
book “contributes vastly in the sense of introducing onto the world arena a series of typical
academic views and mainstream ideas of Chinese International Economic Law scholars. The
whole book is well and uniquely structured, and loaded with creative points of views. With its
obvious Chinese character and style, this book has illustrated various innovational academic
ideals and pursuits that are different from those voices & views preached by some authoritative
scholars from Western developed powers. The author has endeavored to create a specific
Chinese theoretical system of International Economic Law under the guidance of Marxism, to
further serve as a theoretical weapon for the weak groups of international society to fight for
their equitable rights and interests.”

Apart from spreading the China-specific academic thoughts and creative achievements, Prof.
Chen’s monograph has also set up an international platform for Chinese scholars in international
economic law to disseminate their viewpoints to the world. With the publishing of Prof. Chen’s
monograph, scholars as well as practitioners from domestic and abroad have one after another
responded with book reviews and relating comments, which have now converged into a strong
resonating voice of advancing and enriching China’s academic justice and righteous proposals on
international issues. As till now, 14 such reviews have been received and are to be published by
Beijing University Press as a special bilingual column in the forthcoming Chinese Journal of
International Economic Law (Vol.21 No.4) . In light of this favorable and positive outcome,
Springer offered to build a further cooperative relation, by asking Prof. Chen to preside and
organize a whole series of English monographs entitled “Modern China and International
Economic Law”. This brand new series will select and invite a batch of well-known scholars from
China and abroad to contribute their innovative works around the theme of this series, at least
two volumes of which will be published by Springer per year. After conscientious consultation,
the two sides have reached and executed the final agreement. It is believed that such
cooperation will make new contributions to promote the popularity and influence of China’s legal
academic research.

China’s President Xi Jinping once pointed out in his speech in the UNESCO (United Nations
Educational, Scientific, and Cultural Organization), that “[I]t is through communication that
civilizations can show their multicolor, and it is through learning from each other that civilizations
can be abundantly enriched... All civilizations are equal, which forms the very premise for the
communication and mutual learning” 3 He further emphasized that we should actively “raise
Chinese proposals and contribute Chinese wisdom” in international affairs.* It could be predicted
that, the above-referred book of Prof. An CHEN, together with its consequent influences and
follow-up measures, will prove its positive utility in boosting the equal communication and
mutual learning among civilizations of different characteristics, as well as in enhancing China’s

voice of contributing its own prescriptions as to world affairs. (By Wu LIN)

3 See: Xinhuanet, Xi Jinping ’s Speech at UNESCO
Headquarts,http://news.xinhuanet.com/politics/2014-03/28/c_119982831.htm

4 See: Xinhuanet, Xi Jinping was Interviewed by the Media from Four Countries in Latin America,
http://news.xinhuanet.com/world/2014-07/15/c_126752272.htm, July 15, 2014.
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2.2: By the Casement at Dawn, in the Fragrance of New Book

-- A Joyful Browse of The Woice from China: An CHEN on
International Economic Law

Guo Shoukang®

This morning when | was sealing off and leafing through a pile of newly received books,
journals and magazines, a rather well designed English book suddenly caught my eyes. With its
unconventional title: “The Voice from China”, it first occurred to me that I seldom had contacts
with media and literature circles. When | was just about to put it aside, | suddenly saw that the
author of this book is Prof. An CHEN, a widely renowned scholar. After | skipped through the
contents, I found it a compilation of 24 articles successively published by Prof. CHEN since 1980
in foreign journals, all with a focus on the topic of Chinese school of International Economic Law.
This should be deemed as another pioneering work of CHEN.

Mr. An CHEN, an elderly gentleman, is a master of the discipline of International Economic
Law, and has a worldly recognized reputation in this academic circle. He is also one of the
founding members of the Chinese School of International Economic Law (IEL), or IEL with
Chinese characteristics, for he has published a series of heavy-weight masterpieces, as well as a
number of research papers in well-known journals. These journal articles are, however, not that
handy when people feel the need to refer to. Now that Prof. CHEN’s 24 articles on Chinese IEL
are compiled into one volume, it will be bound to foster a more convenient way for peers, both
from domestic and abroad, to hear a Voice from Chinese academic circle of IEL. The benefits that
go along with this publication are definitely beyond measure.

Mr. CHEN has set a very instructive leading example. As far as | know, there are other
scholars of China who have also published their research results in foreign journals. But these
articles share a common deficit of being inconvenient to find and collect. In the domestically
published works such as “Adn CHEN on International Economic Law” (Five Volume), and my
“Guo Shoukang’s Selected Works on Law”, there are some thesis written in English, too. But it is
rather rare, at least for now, that a published book of Chinese scholar is all in English. It is my
sincere hope, that more scholars of China can publish their works through authoritative foreign
press, and enter the worldwide mainstream transmission channel of academic works, so as to
fulfill the increasingly strengthened demands of world people to hear the “Voice from China”.

* Senior Professor of International Law, Renmin University of China; widely recognized predecessor within
jurisprudential circle, awarded with the honorable title “National Eminent & Senior Jurist” in 2012.
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THE SUPREME PEOPLE'S PROCURATORATE OF THE PEOPLE’S REPUBLIC OF

CHINA

3.2: Spreading China's Justice, Voicing for the Global Weak

Dear Esteemed Prof. An CHEN,

Upon receiving your recent published English writing monograph — The Voice from
China: An CHEN on International Economic Law, | felt more touched and shocked
than delighted. For decades, you have been encouraging us to meet friends through
sharing our articles and books. | alone have successively received a number of big
treatises of yours, such as An CHEN on International Economic Law (Five Volumes),
and CHEN s Papers on International Economic Law. On my bookshelf arrays neatly a
complete serie of Chinese Journal of International Economic Law (from \Vol. 1 to the
present Vol. 211!). | can literally feel the heavy weight of your new book when I hold it

in hand and turn over the cover...

Undoubtedly this is your another masterpiece. It has not only elaborated in depth the
many fundamental theoretical problems of contemporary international economic law
(IEL), but also deeply discussed some hot and controversial issues regarding the
establishment of a new international economic order (NIEO), with a close integration
of relating IEL theory and practice. By adopting an all-inclusive approach to
synthesize facts and reasonings, this new monograph has created a unique system
similar to no other. As I see, this new monograph, which is pervaded among the words
and lines with all your hard work, condenses your meticulous research and thorough
thinking, and embodies your decades’ devotion to and fruits of this subject. Supported
by the Chinese Academic Foreign Translation Project of the China National Social
Sciences Fund, the publishing of this English monograph must bring significant
influence on promoting the global understanding of contemporary China, and is with
no doubt a major event in the Chinese academic circle of international economic law.

What moves me most is that, apart from your many academic accomplishments in the
field of IEL, and despite of your eighties-odd age, you have not yet ceased in
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thinking and writing on this subject, and still are tirelessly and entirely devoted your
heart and wisdom to promoting the development of Chinese school of IEL. Such
spirit of yours is quite rare and commendable, and can shame all the youngsters who
are impatient and eager for quick success. We younger generations of legal
researchers and practitioners shall learn and carry forward such academic personality
and behavioral demeanor of yours, to carry out meticulous research and to
disseminate righteous knowledge or ideals.

With the continuous deepening of world multipolarization, economic globalization
and society informatization, as well as the fast innovation of science and technology,
the collision and fusion of various cultures, contemporary world is now experiencing
an unprecedented historical change. After over three decades of opening-up and
reformation, China is now attaching importance more than ever before to the research
of international law, and the making and application of international rules. The
comprehensive promotion of managing state affairs according to law is indispensable
to the prosperity of legal theoretical research. The establishment of a novel economic
system that opens up to the world is indispensable to the research of IEL. A series of
problems that we encounter, no matter regarding international law or international
economic law, are of theoretical research as well as of practical one. We must thus
link theory to practice. Also, we need to learn and benefit from the foreign advanced
theories; especially need to base on the complicated and changeable international
situations and international relations, as well as a close combination of international
economic legal theory with our past open-up practices. Further more, we also need to
actively promote the establishment of a fair and reasonable new international
economic and political order, to form our own thoughts and suggestions, and dare to
express our own Voice from China.

| have found a familiar article in Part | of your English monograph, namely On the
Source, Essence of “Yellow Peril” Doctrine and Its Latest Hegemony “Variant” — The
“China Threat” Doctrine, which | had the fortune to read when it first came out in
2012. This article has carried out a very thorough dissection of and pointed critique
against the “China Threat” Doctrine. Based on historical facts and with a
well-organized integration of history and theory, this article is soul-stirring, making
readers can’t help striking the table and shouting bravo. For the past decades, you

have been consistently standing on China’s situations and the common ground of the
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vast developing countries, adhering to the principle of national economic sovereignty,
emphasizing the preservation of national interests of the weak groups, advocating
equity and mutual benefit, South-North Cooperation and South-South Cooperation,
and exploring the rules and approaches to establish a new international economic
order. You have been persistently advancing with the times, keep exploring and
pursuing the truth from facts, and especially daring to express thought-provoking
viewpoints that are different from or even contrary to traditional or mainstream views
from the West. Such resounding Voices from China of yours have been keeping
pushing forward the innovation of international economic legal theory and practice
with Chinese characteristics. You have set up a model, from whom | have deeply felt
the responsibility and mission that every international law scholar and practitioner is
bound to and shall undertake.

| sincerely thank you for contributing another new masterpiece to the academic circle
of international economic law, and cordially wish you good health and a long life!

Do

CAO Jianming
(Procurator-General, PRC; Professor)
September 16, 2014
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2 An CHEN, On the Marginality, Comprehensiveness, and Independence of International Economic Law Discipline,

in An CHEN, The Voice from China -- An CHEN on International Economic Law, Springer, 2013, pp.3-29.

3 An CHEN, A Reflection of the South-South Coalition in the Last Half Century from the Perspective of

International Economic Lawmaking: From Bandung, Doha, and Cancun to Hong Kong, in An CHEN, The Voice from

China -- An CHEN on International Economic Law, Springer, 2013, pp.207-239.

4 An CHEN, On the Source, Essence of “Yellow Peril” Doctrine and Its Latest Hegemony “Variant” —The “China

Threat” Doctrine: From the Perspective of Historical Mainstream of Sino-foreign Economic Interactions and Their

Inherent Jurisprudential Principles, The Voice from China -- An CHEN on International Economic Law, Springer,

2013, pp.45-99.

5 An CHEN, What Should Be China’s Strategic Position in the Establishment of New International Economic Order?
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With Comments on Neoliberalistic Economic Order, Constitutional Order of the WTO, and Economic Nationalism’s
Disturbance of Globalization, in An CHEN, The Voice from China -- An CHEN on International Economic Law,
Springer, 2013, pp.167-206.

6 Ibid.

7 Ibid.

8 An CHEN, A Reflection of the South-South Coalition in the Last Half Century from the Perspective of
International Economic Lawmaking: From Bandung, Doha, and Cancun to Hong Kong, in An CHEN, The Voice from
China -- An CHEN on International Economic Law, Springer, 2013, pp.207-239.

9 See Branislav Gosovic, WTO Citadel Needs to be Challenged by the South; An Important and Creative
Contribution from China to the Ideology of Third World; both compiled in An CHEN, The Voice from China -- An

CHEN on International Economic Law, Springer, 2013, Annex, pp.754-765.
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4.2: The Sonorous Work Song of an Old Helmsman of

International Economic Law

-- Some Reflections and Thoughts after Reading The Voice from China--An CHEN on
International Economic Law

Zeng Lingliangp*

In this golden harvest season, it is delighted to know that The Voice from China -An CHEN on
International Economic Law (hereafter referred as The Voice from China) was published by
Springer, the world-wide well-known publisher, both in paper and electronic versions. This new
monograph collects the very essence of academic research achievements of Professor An CHEN
for the past 30-odd years, who is one of the founders of Chinese international economic law. I, as
a younger generation of the discipline and receiver of this great book, thank him for his kindness.
In addition to gratefulness to him, | would like to make a few words of my superficial

understanding of this book as follows:

Professor CHEN has proved himself to be a leading scholar of the discipline of Chinese
international economic law. His academic research is evergreen and often up-dated. He has never
stopped studying and writing for several decades, producing numerous publications both at
home and abroad. According to my preliminary observation, his studies in the first twenty years
after China engaged itself in “reform-and-open policy”, focused on creation and completion of
the Chinese discipline of international economic law by means of compiling international
economic law textbooks in various editions and founding Journal of International Economic Law
in Chinese as editor-in-chief. In addition, some parts of his writings relate to theory creation in
the areas of international commercial arbitration and international investment dispute resolution.
At the same time, he published quite a number of articles on key and hot issues both concerning
basic theories and practices of international economic law in some important academic journals

in Chinese or English.

Since the 21th century, Professor CHEN’s academic achievements have been reflected intensively
and respectively in his three masterpieces. These three magnificent masterpieces might be
well-called as “trilogy” of his academic creation in the most recent twenty years, which steadily
climbs up to the peak. He firstly published the monograph entitled CHEN’s Papers on
International Economic Law (two volumes) in Peking University Press in 2003. Three years later in
2008, he published the new expanded edition (five volumes altogether) entitled An CHEN on
International Economic Law in Fudan University Press. This new edition, as its author described,
“is not simply a re-edition or expansion in volume, but a collection of comprehensive revision and
enlargement as well as creation made by the author after his continuous exploration of new

issues arising in the discipline”. Today, in spite of his age of 85, he continues pursuing his

* Yangtse River Scholar Professor; Senior Professor of International Law, Wuhan University, China.
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academic excellence by publishing his great work The Voice from China in English version through
Springer who enjoys high international reputation. Hence, CHEN’s doctrines of international
economic law not only has been deeply rooted and popular in the Chinese society, but also will
spread and extend globally, thus resulting in far-reaching international influence.

The Voice from China reaffirms and reproduces the theory of “three basic features”?

persistently
advocated by Professor CHEN for decades. This theory was first put forward by him in early 1990’s,
namely the marginality, comprehensiveness and independence of international economic law
discipline. Since then on, he has penetrated and integrated the theory into his subsequent
textbooks, monographs and published articles as well as various lectures on international
economic law. This new theory scientifically brings to light the connotation and extension of
international economic law as a newly-born discipline, and identifies the differences from and
links to other neighboring disciplines. Nowadays, the theory of “three basic features” has been
widely recognized by international economic law scholars and extensively applied in teaching and
studying of international economic law courses in China’s universities and colleges, thus ending
the debates on definition of international economic law which had persecuted scholars ever
before.

The Voice from China creates the “6C track” or “6C Rule” format embedded in the law-making
process of international economic relations since the end of the Second World War. The “6C”
means contradiction— conflict = consultation - compromise - cooperation-> coordination =
new contradiction.? It seems to be a “7C” process instead. This format description
demonstrates via the author’s critical eyes the track of struggles between the North and the
South in establishing international economic order for the past several decades and expects that
this track of development in spirals will be continuing in today’s and future world of globalization.
Professor CHEN skillfully uses the seven key English words which all share the first letter “C” to
summarize this circle development tendency, which is both precise and easy for memory. We
could appreciate the wisdom of an academic master underlying it.

The Voice from China explains to the international society the Chinese jurisprudence and legal
principles in international intercourses, exposes that “China threat theory” advocated by the U.S.
and a few other countries today is in essence the refurbished version of “yellow peril theory”
advocated by the western powers in the past. He sharply observes that the DNA of the two
theories is the same and their essence is a “political trickery”.? His sharp words are based on
history and facts, uphold the justice and generally acknowledged truth and maintain the positive
image of China and its legitimate rights and interest.

1 See An CHEN, On the Marginality, Comprehensiveness, and Independence of International Economic Law
Discipline, in An CHEN, The Voice from China -- An CHEN on International Economic Law, Springer, 2013, pp.3-29.
2 See An CHEN, A Reflection of the South-South Coalition in the Last Half Century from the Perspective of
International Economic Lawmaking: From Bandung, Doha, and Cancun to Hong Kong, in An CHEN, The Voice from
China -- An CHEN on International Economic Law, Springer, 2013, pp.207-239.

3 See An CHEN, On the Source, Essence of “Yellow Peril” Doctrine and Its Latest Hegemony “Variant”—The “China
Threat” Doctrine: From the Perspective of Historical Mainstream of Sino-foreign Economic Interactions and Their
Inherent Jurisprudential Principles, The Voice from China -- An CHEN on International Economic Law, Springer,
2013, pp.45-99.
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The Voice from China contributes a special Part (part Ill) to analyze China’s strategic position on
contemporary international economic order issues. It proclaims that China, as the biggest
developing country, should “play an active part in promoting the establishing of the NEIO”,
“become one of the driving forces and mainstays of the South-South Coalition”. # In the course
of establishment the NEIO, China should adhere to the firmness its strategic principles on the one
hand and tactical flexibility on the other hand. In the view of Professor CHEN, the peacefully
rising China should not only be an “ameliorator” of the current international economic order and
“intermediary” of the South-North contradiction, but also one of the “reformers” of the order,’
which | believe expresses the common voice and wishes of the vast developing countries and
their scholars and deserves the blessing of some European and American academics.

Up-holding clear-cut stand and speaking his mind is the principle and feature of Professor CHEN
in his behavior, research and dealing with matters, which is also reflected in The Voice from China.
For instance, in recent years, theories of “neoliberalistic economic order”, “constitutional order of
WTO” and “economic nationalism’s disturbance of globalization” have been popular in western
academics of international law. However, Professor CHEN warns China and vast developing
countries and their international economic law scholars no to follow these theories blindly, but
make choices identifiably, with special guard against “theories trap” which fades out and weakens

sovereignty or claims sovereignty old-fashioned.®

The Voice from China describes the vast developing countries as the “global weak group” and
stresses that these weak countries should “cherish and take a proper use of sovereignty”. The
author calls for the “South-South coalition and self-improvement” to oppose unilateralism of the
U.S and “ double standards” by the strong group of western countries and persist in
multilateralism so as to strive for and maintain the equal rights and fair interests in the
international economic order.’

In short, The Voice from China bears a distinctive Chinese-style ballet. The book represents the
advanced theory of the discipline of Chinese international economic law and delivers the
common voice of the weak group countries calling for the establishment of a new international
economic order with fairness and justice. It reproduces a master’s spirit of extraordinary
academic tolerance and pursuing academic excellence. Professor CHEN deserves the title of
“helmsman” of Chinese international economic law and “the flag bearer” of the international
economic order who promotes to “destroy the old and establish the new”. What is more
important is that the significance of his academic achievements surpasses the discipline of

4 See An CHEN, What Should Be China’s Strategic Position in the Establishment of New International Economic
Order? With Comments on Neoliberalistic Economic Order, Constitutional Order of the WTO, and Economic
Nationalism’s Disturbance of Globalization, in An CHEN, The Voice from China -- An CHEN on International
Economic Law, Springer, 2013, pp.167-206.

5 Ibid.

5 Ibid.

7 See An CHEN, A Reflection of the South-South Coalition in the Last Half Century from the Perspective of
International Economic Lawmaking: From Bandung, Doha, and Cancun to Hong Kong, in An CHEN, The Voice from
China -- An CHEN on International Economic Law, Springer, 2013, pp.207-239.
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international economic law itself. Just as a retired official of the UNATAD observed, Professor
CHEN’s work is “an important contribution to the study and understanding of contemporary
world politics”, and “should be made subject for required reading and study by leaders and policy
makers in all developing countries” and “should also be part of the curriculum in developing
countries’ ministries, universities, and institutes of higher learning that prepare new cadres and
officials for participating and work in the multilateral sphere”.® In conclusion, The Voice from
China, just like the sonorous work song of an old helmsman, is undoubtedly a representative
academic voice of the Chinese academics of international economic law as well as its high and
strong voice to the whole world. | am confident that the publication of this master work will

produce a far-reaching significance for the development of international economic law studies.

8 See Branislav Gosovic, WTO Citadel Needs to be Challenged by the South; An Important and Creative
Contribution from China to the Ideology of Third World; both compiled in An CHEN, The Voice from China -- An
CHEN on International Economic Law, Springer, 2013, Annex, pp.754-765.
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3 An CHEN, On the Marginality, Comprehensiveness, and Independence of International Economic Law Discipline,
in An CHEN, The Voice from China -- An CHEN on International Economic Law, Springer, 2013, p.27.
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4 An CHEN, What Should Be China’s Strategic Position in the Establishment of New International Economic Order?
With Comments on Neoliberalistic Economic Order, Constitutional Order of the WTO, and Economic Nationalism’s
Disturbance of Globalization, in An CHEN, The Voice from China -- An CHEN on International Economic Law,
Springer, 2013, p.203.

5 Ibid., p. 204.
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7 An CHEN, Should the Four “Great Safeguards” in Sino-foreign BITs Be Hastily Dismantled? Comments on Critical
Provisions Concerning Dispute Settlement in Model US and Canadian BITs, The Voice from China -- An CHEN on
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8 An CHEN, On the Marginality, Comprehensiveness, and Independence of International Economic Law Discipline,
in An CHEN, The Voice from China -- An CHEN on International Economic Law, Springer, 2013, p. 5.
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International Economic Lawmaking: From Bandung, Doha, and Cancun to Hong Kong, in An CHEN, The Voice from
China -- An CHEN on International Economic Law, Springer, 2013, p.234.

10 An CHEN, Some Jurisprudential Thoughts upon WTO’s Law-Governing, Law—Making, Law-Enforcing,
Law-Abiding, and Law-Reforming, in An CHEN, The Voice from China -- An CHEN on International Economic Law,
Springer, 2013, p.246.

11 An CHEN, A Reflection of the South-South Coalition in the Last Half Century from the Perspective of
International Economic Lawmaking: From Bandung, Doha, and Cancun to Hong Kong, in An CHEN, The Voice from
China -- An CHEN on International Economic Law, Springer, 2013, p.212.
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12 An CHEN, The Voice from China -- An CHEN on International Economic Law, Springer, 2013, p. V.

13 An CHEN, On the Marginality, Comprehensiveness, and Independence of International Economic Law Discipline,
in An CHEN, The Voice from China -- An CHEN on International Economic Law, Springer, 2013, p. 3.

14 An CHEN, On the Misunderstanding Relating to China’s Current Developments of International Economic Law
Discipline, in An CHEN, The Voice from China -- An CHEN on International Economic Law, Springer, 2013, pp.
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5.2: Global Perspective, State Position and Equity Pursuance

——1Introducing The Voice from China—An CHEN on International Economic

Law
Che Pizhao*

Professor An CHEN'’s book, The Voice from China--An CHEN on International Economic Law,
newly published by internationally leading academic publisher Springer, contains representative
articles written by the author over the past three decades, showing specific ideas of a senior and
eminent Chinese scholar of international economic law. We may sum up the author’s wisdom and
style reflected in this book with several words, namely: the global perspective, the state position,

and the equity pursuance.

I. Global Perspective

A scholar of international economic law is expected to observe issues with a global
perspective. However, the views of many scholars are limited to the theories and practices of
Western developed countries, and globalization of laws, for them, is the globalization of the
laws of the United States.!

Although Professor CHEN has been paying close attention to the theories and practice of the
United States and other developed countries, he insists on studying from a broader
perspective--the international economic order. The primary value of law is order. “Order
constitutes the ideal element of mankind as well as the basic target of social activities.”? Similarly,
the most essential value of international economic law is its function on establishing international
economic order. In fact, the current international economic order is maintained by the
co-function of various rules of international economic laws, which include both international law
and domestic law, private law and public law. Such a system of international economic law
maintaining the international economic order was first demonstrated to us by Professor CHEN as
early as more than 20 years ago.? Due to the absence of a world government to represent the
interests of the international society, the formation of international economic order, as well as

the international economic legal system is a result of historically accumulated practices of states

* Professor of Law, Former dean of Law School, Tsinghua University, China.

1 Gao Hongjun, The Globalization of American Law, China Legal Science, Vol. 1, 2011, p.5.

2 Zhang Wenxian, Studies on Basic Categories of Legal Philosophy (revised edition), Press of Chinese University of
Politics and Law, 2001, p.195.

3 An CHEN, On the Marginality, Comprehensiveness, and Independence of International Economic Law Discipline,
in An CHEN, The Voice from China -- An CHEN on International Economic Law, Springer, 2013, p.27.
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and other actors. Such an order, though better than disorder, may be far from equity. This is why
a trend of thought and movement of the new international economic order aiming at achieving
equity was radically developed since 1960s. There have been some fruits from this movement,
such as GSP arrangements in international trade law and the principle of common but
differentiated responsibilities in international environment law, although there is still a long road
to achieve its expected objectives. There are Chinese scholars paying attention to the study of the
new international economic order (NIEO), but few like Professor CHEN who keeps continuous and
in-depth studies on the new international economic order. Among the senior generation of
Chinese scholars in the area of international economic law, Professor CHEN’s study on the new
international economic order may be the most representative one. Although the movement of
establishing the new international economic order began to hit its bottom about 20 years ago,
Professor CHEN has never been disappointed; rather, he has consistently encouraged others to
further study in this field. In The Voice from China, Professor CHEN shows great foresight that
“the establishment of NIEO is the common goal and program of action of billions of people who
are striving for equal international economic status. Since the formation of the policy of
establishing the NIEO by way of South-South Coalition, the movement of striving for equal
international status of the weak states has undergone ebb and flow, and kept on progressing in a
spiral course in spite of layers of barriers. Therefore, the analyses and evaluation of the
movement should be carried out from a long-term strategic perspective, not from a perspective
of gains or loss in the short run.”* ”Feeling anxious before all the others and enjoying happiness
after all the others” is the creed of outstanding Chinese scholars in history. For today’s scholars,

to have the world in mind, should firstly keep a global perspective in academic studies.

Il. State Position

While taking a global perspective, Professor CHEN’s book is an embodiment of the
standpoint of the state. The state position is clearly expressed by his profound concern for China’s
interests and his state-centered research approach.

Professor CHEN’s academic study always shows his profound concern for China’s interests. In
What Should Be China’s Strategic Position in the Establishment of New International Economic
Order, Professor CHEN points out that “in the course of establishing the NIEO, China should
adhere to her self-positioning, i.e., an active promoter who takes a clear-cut stand and a reformer

of the existing international economic order, but not just an ameliorator of the existing order or

4 An CHEN, What Should Be China’s Strategic Position in the Establishment of New International Economic Order?
With Comments on Neoliberalistic Economic Order, Constitutional Order of the WTO, and Economic Nationalism’s
Disturbance of Globalization, in An CHEN, The Voice from China -- An CHEN on International Economic Law,
Springer, 2013, p.203.
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an intermediary of the South- North Contradiction”. °In Should the Four “Great Safeguards” in
Sino-foreign BITs Be Hastily Dismantled?, Professor CHEN advises earnestly that China, in the
course of negotiating BITs, should insist on stipulating in related BITs such rights authorized by the
relevant international law, to well control the four “Great Safeguards”,® so as to effectively
protect China’s national interest as well as to play a model role in the course of establishing
reasonable legal norms toward foreign investment and the new international economic order.”
Professor CHEN always combines his academic study with the practice of Chinese government,
and his team has been working with the Ministry of Commerce of China and other governmental
departments smoothly. Many of his suggestions in his studies have been adopted by relevant
governmental agencies. Professor CHEN’s patriotic ideas and feelings are really precious and
deserve high praise.

Another embodiment of state position is Professor CHEN'’s state-centered research approach.
As mentioned earlier, professor CHEN defined the scope of international economic law very early,
saying that “as international economic law refers to legal norms that are used to adjust the
cross-border economic relations of various public and private subjects, it can thus not be
categorized solely to public international law and cannot be merely deemed as a branch of public
international law that applies to economic issues. On the very contrary, its connotation and
denotation have largely broken the constrains of public international law in its traditional sense
and have crossed partially with private international law, international business law and relating
domestic economic law, civil law, and commercial law. Thus, it formed an interdisciplinary
marginal synthesis of multi-branches.”® However, Professor CHEN’s study seems always focusing
on state, and seldom concerned with transnational business transactions among individuals. Thus,

in The Voice from China, we can find Professor CHEN’s analysis on the conflicts between US

unilateralism and WTO multilateralism ( The Three Big Rounds of US Unilateralism Versus WTO

Multilateralism During the Last Decade ) , his insight on China’s strategic position in the

establishment of the new international economic order ( What Should Be China’s Strategic

Position in the Establishment of New International Economic Order ) , the study on South-South

5 Ibid., p.204.

% The four Great Safeguards include the four rights of the host country in its relations with foreign investors,
namely, the right to “consent case by case”, the right to require “exhausting local remedies”, the right to “apply
host country’s laws” and the right to invoke the “exception for state essential security.”

7 An CHEN, Should the Four “Great Safeguards” in Sino-foreign BITs Be Hastily Dismantled? Comments on Critical
Provisions Concerning Dispute Settlement in Model US and Canadian BITs, in An CHEN, The Voice from China -- An
CHEN on International Economic Law, Springer, 2013, p.273.

8 An CHEN, On the Marginality, Comprehensiveness, and Independence of International Economic Law Discipline,
in An CHEN, The Voice from China -- An CHEN on International Economic Law, Springer, 2013, p. 5.
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coalition in the process of establishing the new international economic order, ( A Reflection of

the South-South Coalition in the Last Half Century from the Perspective of International Economic

Lawmaking: From Bandung, Doha, and Cancun to Hong Kong )and his study on China’s policy and

law on foreign investment ( To Open Wider or to Close Again: China’s Foreign Investment Policies

and Laws ) . Even in the articles mainly adopting case-study, Professor CHEN’s analysis is also

developed around the relations between the state and individuals. This approach reflects
Professor CHEN'’s attention on states, the basic actor of the international society. Admittedly,
transnational business transaction between individuals is in fact the logical starting point, as
without individuals’ business transactions there would be no governmental administration on
them, and no conflicts and coordination among states concerning international economic
transactions. However, compared with individuals, the state is a more important actor. While civil
law and commercial law regulating business transaction tend to converge, the law regulating
governmental administration becomes a more essential part of international economic law. The
“6C rules” concluded by Professor CHEN, namely Contradiction - Conflict & Consultation =
Compromise - Cooperation > Coordination - Contradiction new?, systematically and
accurately expounds the relationship between state behavior and international law and their

road of evolution.

Ill. Equity Pursuance

Another character of Professor CHEN’s study is his pursuance to equity.

If we observe international economic law from a perspective of international relations, and
confine the law to international convention and custom, we may find today’s international
economic law in general is a system in the nature of reciprocity, but not equity. Reciprocity means
mutual and equal concession between countries, while equity requires specific allocation of
interests under particular situations, which does not necessarily require reciprocity. Since current
international economic law is a legal system containing historically accumulated rules, it is
difficult to achieve equity among members of the international society by applying those rules
equally or establishing new reciprocal rule. Therefore, to establish a new international economic
order is to establish an equitable and reasonable international economic order. As mentioned

earlier, an idea permeated through Professor CHEN’s studies is pursuing the equity and

® An CHEN, A Reflection of the South-South Coalition in the Last Half Century from the Perspective of
International Economic Lawmaking: From Bandung, Doha, and Cancun to Hong Kong, in An CHEN, The Voice from
China -- An CHEN on International Economic Law, Springer, 2013, p.234.
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reasonableness of international economic order. Equity is a value of law superior than order.
Order only means stable social relations, while equity requires the judgment on the content of
order or the choosing of the pattern of order. In Some Jurisprudential Thoughts upon WTO’s
Law-Governing, Law—Making, Law-Enforcing, Law-Abiding, and Law-Reforming, Professor CHEN
explains that “facing the existing IEL, including varieties of ‘rules of game’ for international
economic and trade affaires, the international weak groups certainly cannot deny them all, nor
are they capable of remaking the rules entirely. However, the weak groups cannot either accept
all the therein embedded unfairness and injustice willingly, docilely, and obediently.”'® With
respect to the road to establish an equitable and reasonable international economic order,
Professor CHEN believes the fundamental way lies in the cooperation among the small and weak
countries. He holds that “in the later international fora and multilateral negotiations on a series
of global issues, it is more necessary than ever for the developing countries of the South to take
actions to win an equitable, justified and reasonable outcome. To defend the fundamental
common interests of developing countries, it is imperative for the South to adapt itself to the
change of circumstances, through delicate research and scientific design, and to reorient and
renew the guidelines of the Group of 77, harmonizing various interests and reinforcing common
understanding and internal cohesion.”!?

Professor CHEN’s unremitting pursuance to equity and reasonableness of the international
economic order, no matter whether the movement for establishing the new international
economic order is rising or falling, in addition to other factors, relates to his personal experiences.
He recalls in the preface of The Voice from China that “when | was young, | was told of the
glorious civilization of China, but | was also educated by and personally experienced the sad
national crisis of China. Such complex emotions gradually nurtured my strong sense of national
pride and patriotism, my determination to fight against international hegemonism, and my
ambition to strive for social justice and to support all other weak countries in the world.”*?

Together with other pioneers, such as professor Yao Meizhen, Professor CHEN created the
discipline of international economic law in China, and succeeded professor Yao as the
standard-bearer of China’s international economic law academia. He expounded and proved

systematically that international economic law “formed an interdisciplinary marginal synthesis of

10 An CHEN, Some Jurisprudential Thoughts upon WTO’s Law-Governing, Law—Making, Law-Enforcing,
Law-Abiding, and Law-Reforming, in An CHEN, The Voice from China -- An CHEN on International Economic Law,
Springer, 2013, p.246.

11 An CHEN, A Reflection of the South-South Coalition in the Last Half Century from the Perspective of
International Economic Lawmaking: From Bandung, Doha, and Cancun to Hong Kong, in An CHEN, The Voice from
China -- An CHEN on International Economic Law, Springer, 2013, p.212.

12 An CHEN, The Voice from China -- An CHEN on International Economic Law, Springer, 2013, p.v.
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multi-branches” as early as in the 90s of last century. 3He also argued convincingly against
queries towards the discipline of international economic law including the queries of
“nonscientific or nonnormative”, “polyphagian or avaricious”, “fickle fashion or stirring heat” and
“duplication version or importing goods”, * and laid firm foundation for the discipline of
international economic law in China. The publication of Professor CHEN’s works in English makes
it more convenient for foreign readers to hear the voice from Chinese international economic law
scholarships. We expect that following the voice from Professor CHEN, there shall be a loud and

clear cantata by much more Chinese scholars in international stage.

13 An CHEN, On the Marginality, Comprehensiveness, and Independence of International Economic Law Discipline,
in An CHEN, The Voice from China -- An CHEN on International Economic Law, Springer, 2013, p. 3.

14 An CHEN, On the Misunderstanding Relating to China’s Current Developments of International Economic Law
Discipline, in An CHEN, The Voice from China -- An CHEN on International Economic Law, Springer, 2013, pp.

32-43.
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Economic Law, Springer, 2013, pp.159-163.
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6.2: A Pioneer in “Providing China’s Proposal

and Contributing China’s Wisdom”?

-- Review on The Voice from China: An CHEN on International Economic Law

Longyue Zhao*

Professor An CHEN of Xiamen University has recently published an English book The Voice from
China: An CHEN on International Economic Law, which is distributed globally by Springer, a
Germany press with high reputation in the international academic circle. That should be greatly
admired. As a leading magnate in China’s international economic law and jurisprudential circle,
the octogenarian, Professor An CHEN has never stopped writing and been insisting on making
contributions to our country with knowledge, who is an excellent model. The book complies with
the requirements of peaceful development in China, particularly ponders such significant problems
as the basic theory of international economic law, the debate on modern economic sovereignty and
the strategic position of China in building a new international economic order, etc. and presents
numerous feasible policy suggestions from the perspective of active participation in making
international rules and global governance. Basing on the China’s national conditions and the
requirements of maintaining legal interests of developing countries, Professor An CHEN is well
versed in both Chinese and western learning, develops a school of his own and plays an important
role in assisting China in participating in making international rules and building a new
international economic order from the perspective of perfecting international economic law, who
will be a Chinese pioneer in “Providing China’s Proposal and Contributing China’s Wisdom” for
the international society.

In the wake of the in-depth development of economic globalization, international political and
economic pattern is undergoing profound changes, China and other developing countries play an
increasingly important position and role on international stage. The proactive participation in
making international rules and global economic governance is not only an important strategic
choice achieving Chinese dream of bringing about a great rejuvenation of the Chinese nation, but
also a desire satisfying the international society that hope China to play a greater role in rebuilding
a new international economic order.

The new Chinese Party and State leaders have attached great importance to the work. The Party
General Secretary Xi Jinping explicitly put forward suggestions in the aspects of promoting and
constructing global development partnership, strengthening macroeconomic policy coordination,
jointly participating in making international development agenda and driving international order
toward a more just and rational direction during his first visit to Africa after he was elected as the

! Xinhuanet, Xi Jinping was Interviewed by the Media from Four Countries in Latin America, at
http://news.xinhuanet.com/world/2014-07/15/c_126752272.htm, July 15, 2014.

* Professor of Nankai University, Adjunct Professor of Georgetown University and the World Bank Consultant.
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president.? Afterwards, he has stressed that China should comprehensively participate in making
international rules and global economic governance for several times in different occasions.

Chinese President Xi Jinping received the joint interview of Brazil “Valor Economico”, Argentina
“National Newspaper”, Venezuela news agency and Cuba Latin America news agency on the
previous day of attending the 6 summit of BRICS leaders for official visit to Brazil, Argentina,
Venezuela and Cuba and attending the leaders’ summit between China — Latin America and
Caribbean countries in July, 2014. When answering the question of journalist about China’s
international role, he made a further commitment that China would further proactively participate
in international affairs and perfecting international governance system, promote and enlarge the
representative right and speaking right of developing countries in international affairs, present
more Chinese schemes and contribute more Chinese wisdom and provide more public products for
the international society.®

The General Secretary Xi Jinping indicated in the 19" collective learning of CPC Central
Committee Political Bureau in December, 2014 that China is the active participant and firmed
supporter and also the main constructer and beneficiary of economic globalization. China may act
as a participator and leader rather than an onlooker and follower with regard to the institutional
power participating in making international economic and trade rules and seeking for global
economic governance. China may present more suggestions and implant more Chinese elements
in making international rules.*

Since accessing to the WTO, China has not paid enough attention to the participation in making
international trade and economic rules either in the aspect of academic research or policy practice.
There were even various different views such as “theory of participation by stages”, “theory of
scarce capacity” and “theory of avoiding trouble”, etc....> As for the existing WTO systems and
rules and the problem regarding China’s participating in making international economic and trade
rules, Professor An CHEN has his own independent thoughts and distinct viewpoints. He has
comprehensively expounded the dialectical relationship between legislation, enforcement,
law-abiding and law-reforming in the paper in memory of 10" anniversary of China’s accessing to
the WTO as early as in 2010.° On the basis of performing laws in international economic
relationship, Professor CHEN deeply dissected the fact of mal-distribution in decision-making
power in international economic legislation and pointed out the consequence of serious
mal-distribution in global wealth, namely the developed countries dominate the right of making
international trade and economic rules and the rights and interests of developing countries are
seriously damaged. China and the vulnerable groups in developing countries shall “abide by laws”

2 Xinhuanet, Xi Jinping: Cooperate Jointly and Develop Jointly — Speech in the Fifth Summit of BRICS Leaders,

at http://news.xinhuanet.com/politics/2013-03/27/c_124511954.htm, March 27, 2013.

3 Xinhuanet, Xi Jinping was Interviewed by the Media in Four Countries from Latin America, at
http://news.xinhuanet.com/world/2014-07/15/c_126752272.htm, July 15, 2014.
4 Xinhuanet, Xi Jinping: Accelerate Implementing Strategy of Free Trade Zone and Building New Open Economy
System, at http://news.xinhuanet.com/politics/2014-12/06/c_1113546075.htm, December 7, 2014.
5 Zhao Longyue, Problems and Countermeasures of China’s Participation in Making International Rules, People’s
Tribune < Academic Frontier, No. 16, 2012, page 84-94.
6 An CHEN, Some Jurisprudential Thoughts upon WTO’s Law-Governing, Law-Making, Law-Enforcing,
Law-Abiding, and Law-Reforming, in An CHEN, The Voice from China -- An CHEN on International Economic
Law, Springer, 2013, pp.241-269.
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and “make laws” in existing multilateral trading system and use the operation rules for ourselves
and draw on advantages and avoid disadvantages to the maximum extent. They shall also
distinguish right from wrong, systematically survey the articles and rules obviously
disadvantageous to international weak groups and losing just and fair in existing system, explore
and study the reform directions and promote the multilateral trade systems and rules to keep pace
with the times and benefit the world through “South —South” Coalition and “law-reforming”.

In fact, the existing international economic and trade system was built after 1940s under the
leading of western developed countries inclusive of America and European countries, giving
priority to safeguarding of benefits and value of western countries. These international rules do
not take the actual conditions of China and developing countries into account, and also some rules
especially direct at China and some developing countries. The most typical example is the
so-called “special safeguards measures” and “non-market economy” position under trade remedy
terms. Along with the in-depth development of economic globalization, the existing international
economic and trade system can not well adapt to the new international economic pattern. The
relationship between China and the world has been changing, and the linkage between China and
international society is more frequent. What the peaceful development China pursues is not only
the well-being of Chinese, but also the well-being of the world’s people. Therefore, it shall overall
consider and comprehensively utilize international and national markets, resources and rules.

With the will of serving the country and strong academic sense of mission, Professor An CHEN
has fought in the teaching and research road of international economic law for a long time. Upon
independent thinking and proactive exploration, he has published a series of important academic
papers and works successively at home and abroad, including Monographs of International
Economic Law Series, Pandect of International Economic Law and Theory of An CHEN on
International Economic Law, etc.... He has made great contributions to developing and perfecting
international economic law with Chinese characteristics. The English book of The Voice from
China not only makes the international society hear Chinese voice, but also officially ushers the
Chinese scholars comprehensively and schematically in participating the research and
communication of international economic law.

Some interest frictions and collisions will certainly occur between the developing countries and
developed countries during the process of participating in making international rules and
constructing a new international economic order. The western countries make an utmost effort to
maintain the existing economic order representing their benefits, while the developing countries
are willing to build a fair and rational new international economic order to change the
unreasonable distribution of global resources and wealth. The Southern and Northern countries
fight intensively and complexly centering about the design of new systems and the making of
relevant rules. The theoretical misunderstandings of “Neoliberalistic Economic Order”,
“Constitutional Order of the WTO” and “Economic Nationalism’s Disturbance of Globalization”
also exist in international economic jurisprudential circle. Professor An CHEN seriatim analyzes
and criticizes the misunderstandings in western theory field in this book, and appeals to China
playing a leading role in building a new international economic order, insisting on the principle of
peaceful development and win-win cooperation, driving the alternation of new international
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economic order and international economic law system and achieving co-prosperity in the world.’

Along with the deepening of economic globalization, whether the principle of state sovereignty is
behind the times has become another important theory and practice problem in modern
international jurisprudential circle. Before or after 1990s, the ideological trend of negating and
fading state sovereignty appeared in western countries by virtue of their own economic strength.
Professor Louis Henkin, an expert in American public international law and the former president
of American Society of International Law has ever presented a theory of sovereignty behind the
times and a theory of harmful sovereignty. After setting up the WTO, United States Congress
worried about influencing state sovereignty after accessing to the WTO, hereby giving rise to a
mass debate about state sovereignty in American jurisprudential circle. Another American expert
in international economic law, John Jackson with the reputation of “Father of the WTO” presented
the so-called “modern theory of sovereignty”. In his opinion, the core of traditional state
sovereignty is not outmoded and the core of modern state sovereignty is the power distribution.®
Professor An CHEN deeply researched and analyzed the “mass debate about sovereignty”,
discovering that “theory of outmoded sovereignty” and “theory of effective sovereignty” are
opposite in appearance, while complementary in reality: both theories are presented to limit the
sovereignty of other countries and safeguard the hegemony position of America. °

While reading Chapter IV of The Voice from China, | can’t help thinking of the face-to-face and
wonderful debate between Professor An CHEN and Professor John Jackson about state
sovereignty in the international conference on International Trade and Peace, Freedom and
Security held by American Society of International Law in Washington D .C. in 2005. Professor
CHEN is the first speaker to give a presentation in the conference. The paper he submitted is The
Three Big Rounds of US Unilateralism Versus the WTO Multilateralism during the Last Decade.®®
Professor CHEN revealed that the unilateral trade protectionism of the United States not only
threatened WTO multilateralism trade mechanism, but also directly influenced the peace, freedom
and security of the world by taking the random use of “Article 201”, “Article 301” and other
domestic trade laws. The essence of sovereignty debate in 1994 is safeguarding the American
hegemonism, limiting the sovereignty of other countries and outmatching American sovereignty
and benefits above other countries and international organizations. The splendid speech of
Professor CHEN made a profound impression on me and the experts and scholars from different
countries attending the conference. Since then, | have the honor to be a close friend of Professor
An CHEN in spite of the big difference of age.

7 An CHEN, What Should Be China’s Strategic Position in the Establishment of New International Economic

Order? With Comments on Neoliberalistic Economic Order, Constitutional Order of the WTO, and Economic

Nationalism’s Disturbance of Globalization, in An CHEN, The Voice from China -- An CHEN on International

Economic Law, Springer, 2013, pp.167-206.

8 John H. Jackson, Sovereignty, the WTO, and Changing Fundamentals of International Law, Cambridge

University Press, 2006. Chinese version State Sovereignty, the WTO: Changing Fundamentals of International

Law is translated by Zhao Longyue, Zuo Haicong and Sheng Jianming. Social Sciences Academic Press,

November, 2009, pp. 65-93.

9 An CHEN, On the Implications for Developing Countries of “the Great 1994 Sovereignty Debate” and the

EC-US Economic Sovereignty Disputes, in An CHEN, The Voice from China -- An CHEN on International

Economic Law, Springer, 2013, pp.159-163.

10" An CHEN, The Three Big Rounds of US Unilateralism Versus WTO Multilateralism During the Last Decade: A
Combined Analysis of the Great 1994 Sovereignty Debate Section 301 Disputes (1998-2000) and Section 201
Disputes (2002-2003), in An CHEN, The Voice from China -- An CHEN on International Economic Law,
Springer, 2013, pp.103-158.
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All sectors of society in China shall cooperate to achieve the Chinese dream of bringing about a
great rejuvenation of the Chinese nation, proactively participate in making international rules and
global economic governance, driving the perfection of international mechanism and building a fair
and reasonable new international economic order. The octogenarian, Professor An CHEN has
never stopped writing whilst has been accumulating knowledge in China and foreign countries and
uttering a voice to the circle of international economic law on behalf of China, not only providing
channels for international society to understand the mainstream ideology and value orientation in
China’s international economic law and making great contributions to spreading advanced
ideology and ideas in Chinese culture and to build China’s own school of international economic
law, but also making great contributions to promoting academic communication between China
and foreign countries and enriching and perfecting the theories in international economic law. He
is an excellent model from whom the young generations should learn.
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Eric Yong Joong Lee*
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7.2: Pursuing Global Justice
Resisting International Hegemony

Book Review

The Voice from China: An CHEN on International Economic Law

(Understanding China, Springer, 2013)

Eric Yong Joong Lee”

Introduction

It is an incredible honor for me to have this opportunity to review the product of a long and
painstaking research conducted by an honorable scholar like Professor An CHEN. My first
encounter with Professor CHEN traces back to 2011 when I visited Xiamen in order to interview
him for the Journal of East Asia and International Law with the recommendation of Professor
Congyan Cai. The interview was held in the law school building of Xiamen University which is
close to the coast of the beautiful ocean. The atmosphere of Xiamen law school was very
professional, gentle and cooperative. T was fully impressed by the warmhearted hospitality of
Professor CHEN and other staff members of Xiamen including Professor Huiping Chen and
Professor CHEN’s lovely daughter Carol. It made me feel at home. When I entered the wide room
for the interview, Professor CHEN was waiting with his gentle smile. I could instantly recognize
he is a true scholar and a man of immense virtue (=) with the invincible power against anything

suppressing ‘veritas’ (I ). After my deeply felt greetings, he modestly and friendly said: “Dr. Lee!

%
Professor of Dongguk University College of Law; President of YIJUN Institute of International Law,

Editor-in-Chief of the Journal of East Asia and International Law.
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We are sharing two common things. First, both of us (China and Korea) have suffered severely
from Japanese militarism. Second, we (Professor Chen and Lee) in common respect Confucius,
considering that your name Yong Joong  (J#H1) is related to one of the holy books of Confucius.
The relating specific holy book is named with “H1J#’ (Chinese pronounced as Zhong Yong) .”
Indeed, our interview started on a positive note based on these commonalities. Professor CHEN
spoke about many interesting stories during the interview sufficient to enthrall me. (The
transcript of the whole interview has been published in volume 4, number 2 of the Journal of East
Asia and International Law as well as in the introduction section of The Voice from China'). As a
flag-holder Chinese scholar of international economic law, he is a man of exceptional brilliance
and principles with clear, broad, rigorous thinking and wisdom. He has a profound understanding
of the importance of international law.

Since my return home, we have maintained frequent contact with each other. In 2014,
Professor CHEN requested me to review The Voice from China. I was hesitant at first because I
thought I was not entitled to comment on something by an outstanding scholar whom I respect
from the bottom of my heart. It would thus be one of the most difficult tasks I have endured.
However, I finally decided to accept his proposal because it would be my duty to celebrate his
voice toward the global community. My review may not contain an evaluation per se, but my

humble comments as a young foreign scholar admiring the author.

The Author

Professor Chen was born in May, 1929 in a small mountainous town in northeast Fujian
Province, China and grew up there profoundly influenced and educated by his father who was a
Confucian scholar and poet, dying in 1945. He began studying law at Xiamen University in 1946
when he was 17 years old. Due to historical reasons, his legal studies were unfortunately
interrupted for 27 years until 1980 when the Law School of Xiamen University was reestablished.

By that time, he was already in his fifties. He had the keen insight to recognize that China would

1 See: A Dialogue with Judicial Wisdom, Prof. An CHEN: A Flag-Holder Chinese Scholar Advocating Reform of
International Economic Law, Journal of East Asia and International Law, Vol.4, No. 2, pp.477-502; The Voice from
China, pp.xxxi-Iviii 64-65.
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need to establish not only its domestic legal regime, but also international (economic) law,
especially when China opened up to the world. Professor Chen decided to focus on international
economic law (IEL). At that time, however, there were few modern legal reference texts in China,
not to mention IEL literature. In 1981, he occasionally met and argued with Professor Jerome
Cohen and was finally invited to Harvard Law School to continue his legal studies. Afterwards, he
took all opportunities of travelling abroad for conferences and visits to bring back relevant books
and articles in English. The series works of An CHEN on International Economic Law is the main
products of his research. It reflects his academic rigor, patriotism and historical responsibility.
Professor Chen is "one of the founders of international economic law in new China” and his
academic life is closely connected with reform and opening up. In his legal practice, he is also a
concurrent lawyer of international business, legal adviser of several transnational corporations, as
well as an arbitrator of the ICSID, ICC,IAI and RIA.

In addition to the IEL, Professor Chen likes poetry, literature and calligraphy, which are
grounds to be an ideal scholar in East Asia. He is a true man of gentle, warmhearted and
courageous personality. In his lifetime, China has experienced foreign occupation, civil war and
the socialist revolution. All these, however, could not stop his longing for the truth and justice in
human society. Rather, those trials have made him an insurmountable peak of Chinese as well as
world academia. Professor Chen always tells his lofty messages and ideas for peace and

co-prosperity of human society as a great mentor of our time.

Book

The monograph entitled, The Voice from China: An CHEN on International Economic Law is a
collection of 24 English articles written by Professor An CHEN over the past 30 years. The Voice
from China is a representation of his academic life of international economic law, starting from
1980. The book covers areas of international economic law questions that China has been asking.
These 24 articles are divided into six parts in his book, namely: Jurisprudence of Contemporary
International Economic Law; Contemporary Economic Sovereignty; China’s Strategic Position on
Contemporary International Economic Order; Contemporary Bilateral Investment Treaties;
China’s Legislation on Sino-Foreign Economic Issues; and Contemporary Chinese Practices on

International Economic Disputes; which are all very well balanced. His jurisprudential idea and
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academic opinions show different aspects of international law from those of the United States
and Europe that were mainstream. This publication has great significance considering that it is
the firm ground of Chinese discourse on international economic law. With his thorough research,
China began expressing her ideas in her own voice. In that sense, the title, The Voice from China has
deep implications. In addition to academic contents, the book is professionally edited and

beautifully bound by a highly renowned publisher, Springer. The cover design is also appreciable.

Yellow Peril

China is a mysterious country to the western people. It is mainly due to her vast national
territory, large population, long history and civilization, modern communism and her closed-door
policy up until 1978. One more critical point is, however, the so-called ‘Yellow Peril,; which is
unconsciously rooted in the western mind. Recently, this ‘Yellow Peril’ began creeping out of
their sub-consciousness into the real world as a poisonous concept of the so-called ‘China Threat.’
In Chapter 3 of The Voice from China, Professor Chen has analyzed the origin, evolution and
international legal significance of the ‘Yellow Peril’ and the ‘China Threat, which is its modern
style transformation. Some Chinese scholars seem to perceive these two concepts to be

historically connected. For example, Professor Dong Chen at Sun-Yat-Sen University stated:

The term *Chinese Threat’ has not been a novel wording for the past twenty years. Its
references date as far back to the nineteenth century, eg., in Mikhail Bakunin’s work
entitled “On Statism and Anarchism,” which implies the “tremendous and dreadful
threat from the East.” Wilhelm II von Deutschland’s vivid cartoon “The Yellow Peril”
(Vélker Europas, wahrt eure heiligsten Giiter) depicted a common European perception of
China at the turn of the nineteenth century.?

He also added:

The core of the “Yellow Peril’ theory lay in the fact that some Europeans regarded
yellow-faced Chinese as ‘uncivilized” and stupid locusts causing great, albeit

potential, threats to the ‘civilized (western) world.?

Such a historical approach is, however, not always the key to understanding the current

2 Dong Chen, Who Threatens Whom? The ‘Chinese Treat’ and the Bush Doctrine, JOURNAL OF EAST ASIAAND
INTERNATIONAL LAw, vol. 7(2014), p.32
3 1bid.
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recognition of the contemporary US hegemonic version of ‘China Threat, which was firstly
referred to in the mid-1990’s, mainly by US politicians and scholars under the Bush
administration. It became shrill in the early 2000s. The then Bush administration seemed to
intentionally fabricate the political slogan, ‘China Threat’ in order to dominate East Asia by
preventing China whose economy and political influence were fast growing from expanding to
the Asia-Pacific region. For the US, who was ‘the only superpower’ at that time, China might be a
potential threat to the American military and economic hegemony in the region. The concept,
‘China Threat’ seemed to be initiated under this global environment of power shift. The so-called
‘China Threat’ thus might not simply be a modern transformation of the ‘Yellow Peril; which was
largely European oriented. The ‘Yellow Peril’ was actually coined because of the Mongol invasion
of Europe in the thirteenth century which led to the deep-rooted inferiority complex of the
Europeans toward Chinese (Yellow-faced Asian) people and civilization. Herewith, the word,
‘yellow” might not mean the skin color of Asian, but the color of sand storms that the Mongol
cavalry made while aggressing. For the then Europeans, they were evils that could be surmounted
only by the omnipotent God.

This hypothesis is well evidenced by Professor Dong Chen’s article, Who Threatens Whom? The
‘Chinese Treat” and the Bush Doctrine. In his article, Dong Chen states ‘Bush’s dream for the unipolar
world’ to explain the ‘China Threat# Citing Ikenberry’s article, America's Imperial Ambitions, he
argues that Americans regard the Bush strategy as “a ‘grand strategy’ that 'begins with
fundamental commitment to maintaining a unipolar world in which the US has no peer
competitor,” and that threatens to 'leave the world more dangerous and divided-and the US less
secure.”™ Furthermore, Professor Dong Chen specially refers to evangelical Christianity as the
basis of the Bush doctrine.® According to him, China Threat is an implementative tool of the Bush
doctrine to build the unipolar world with the US in the center.

An abovementioned statement to that effect on ‘China Threat’ under the Bush doctrine may

be wrapped up in The Voice from China. Professor An CHEN said:

4 Ibid. pp. 39-40.
5 G. Ikenberry, America's Imperial Ambitions, 81 FOREIGN AFFAIRS, VOL. 81, p. 44 (2002).
6 Dong Chen, supra note 2, pp. 42-43.
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They could be fairly deemed as the official American versions of “Yellow Peril” and
“China Threat” on the highest level, at the highest frequency.... They are the outcome
of the following triple sources: American Congress, the US Department of Defense,
and various high-ranked think tanks.. The departmental interests of American
Department of Defense could be easily discerned in this regard... After the Cold War
was over, it was always the inertial thinking of “curious” Americans .. to find a
definite and powerful new “threat.” And China is the new “serious threat” on security

that Americans have been endeavoring to establish.”

I would fully agree with the position of Professor An CHEN that the China Threat is “the
twenty-first century version of ‘Yellow Peril’ which has been repeatedly advocated by American
hawkish anti-China congressmen, as evidenced in the annual Report of China’s Military Power
and in the annual Report of US-China Economic and Security, and the echoing of media along

with them.”8

Economic Sovereignty

In Chapters 4 and 5 of The Voice from China, Professor Chen discusses a more fundamental
question of economic sovereignty. As the economic globalization and interdependency between
nations are deepening, sovereignty of each nation State is getting to a point of controversy.
Professor CHEN refers to the comparison between the WTO multilateralism and the US
unilateralism. He compares the ideas of Professor L. Henkin to those of Professor J. Jackson with
regard to unilateralism (US) and multilateralism (WTO) very well. Professor CHEN has cited
pertinent cases in order to critically discuss the US unilateralism over the sovereignty of other
states. His analytic statement purposefully covers Sections 201 and 301 of the US Trade Act,
conflicts of sovereignties in the formation of the WTO system, the Great 1994 Sovereignty Debate,
sovereignty of the US and other States, the US-EU economic sovereignty disputes, the US-Japan
auto disputes, the US-EC banana disputes, the WTO/DSB Panel Report on the Section 301 case,
etc.

Professor CHEN discusses the coordination of national sovereignty in the time of

7 An CHEN, The Voice from China-An CHEN on International Economic Law, Springer, 2014, pp. 64-65. See
also, An CHEN, On the Source, Essence of “Yellow Peril” Doctrine and its Latest Hegemony “Variant”- the
“China Threat”, Modern Law Science, No. 6, 2011, pp. 20-21.
8 An CHEN, The Voice from China, pp. 67-68; An CHEN, On the Source, Essence of “Yellow Peril” Doctrine and
its Latest Hegemony “Variant”- the “China Threat”, p. 22.
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multilateralism. His idea might be set up based on the China’s historical experience including
horrible foreign occupation and the civil war that Professor CHEN himself got through in his
lifetime. I fully second his opinions. For Asians, most of whom were once colonized, ‘sovereignty’

is not myth; it is the reality to self-determination.

Conclusion

The Voice from China is a great achievement and contribution by Professor An CHEN to China,
to the whole of Asia, as well as to the global community, which is searching for a new discourse in
the promotion of economic cooperation in a fair and balanced manner between states. The core
and focus of this monograph could be summarized as Voicing for Worldwide Weaks, Pursuing Global
Justice, Resisting International Hegemony.
It should be a triggering point for the series of ‘understanding China’ with a viewpoint of
establishing a new international economic order. This publication will be an outstanding model
of other academics and practitioners who are willing to follow him. Personally, I am now of the
age in which Professor CHEN began studying international law. His constant efforts and
enthusiasm is a consistent stimulant for the passion of international lawyers in Asia as well as the
whole world. My eternally curious mind is also deeply inspired by Professor CHEN. I am eagerly
awaiting a future volume of The Voice from China, whenever it is manifest. Since Professor CHEN is
enjoying green old age, I hope it would not entail much waiting. Once again I extend the deepest

and heartfelt celebration to the publication of The Voice from China.
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8.2 Reflections on State Sovereignty and other grand

themes of international law

Book Review

The Voice from China - An Chen on International Economic Law
(Understanding China, Springer, 2013)

Patricia Wouters*

The monograph, “The Voice from China: An CHEN on International Economic
Law” is a collection of some 24 papers written over 3 decades (from the 1980s)
by China’s eminent professor in this field - Professor An CHEN (Xiamen Law
School). It includes scholarly writings and case analyses, which together aim
at consolidating the author’s views on the distinctive ‘Chinese voice’ in the area
of international economic law, touching also on a range of related themes in
international law.
Presented in six parts — Jurisprudence of Contemporary International Economic
Law; Great Debates on Contemporary Economic Sovereignty; China’s Strategic
Position on Contemporary International Economic Order Issues; Divergences on
Contemporary Bilateral Investment Treaty; Contemporary China’s Legislation
on Sino-Foreign Economic Issues; Contemporary Chinese Practices on
International Economic Disputes (Cases Analyses) — the work comprises 24
chapters, with references and an Annex that includes comments about CHEN's
writings. It is a large volume, covering 789 pages.
The reader quickly discerns the primary objective of the author - to present his
personal views on the Chinese characteristics of, and approach to, international
(economic) law. The preface provides:
“... we Chinese law scholars, should not blindly follow and completely
accept these Western opinions. Rather, a correct attitude is to
contemplate independently and critically in order for us to be able to
distinguish right from wrong. By holding such kind of attitude, in my later
three decades of research and writing, I, together, with my Chinese
colleague, have always bene trying to analyse, distinguish, ascertain,

* Professor of International Law, Xiamen School of Law, Director, China International Water Law

programme, www.chinainternationalwaterlaw.org

(formerly, Director, University of Dundee UNESCO Centre for Water Law, Policy and Science,

Scotland), Email: p.k.wouters@xmu.edu.cn
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absorb, or reject Western legal theories while steadily taking into account
the national situation of China and the common position of the weak
countries. In addition to “keeping the essence while discarding the dross”
of the Western legal theories, we have raised a series of our own
innovative ideas and actively participated in international academic
debates, which have helped us to shape our systematic theories on
various legal subjects...... Our theories are significantly and substantially
different and independent from some of the existing Western ones” (p.
vi).
As my own research looks at the notion of state sovereignty (in the context of
international freshwater resources), I was keen to explore how Prof CHEN An
addresses this topic in “"The Voice of China”. The index offers a list of
sovereignty-related discourse, each providing diverse inroads on this complex
notion. As just one example, on the particular issue of the supremacy of state
sovereignty, the author asserts, “State sovereignty is still the primary rule and
occupies the highest hierarchical position within the norm-system and
theory-system of international law” (p. 326). In accordance with this view, the
author holds that MFN treatment is “"merely a derivative of state sovereignty”,
“which should be subordinated to and serve the supreme principle of state
sovereignty” (pp. 326-327). He continues by observing, “"However, even if the
principle of state sovereignty occupies the supreme place, it can still be
appropriately constrained by the states themselves on the basis of real equality,
reciprocity, willingness, and equal negotiation” (p. 327). While such an assertion
might seem to over-state these bedrock principles of international law, the
author explains why, in China’s case, these need to be reiterated and fully
understood. “The serious consequences of humiliation of nation [sic] and
forfeiture of sovereignty are unfaded bitter lessons in history” (p. 327).
Although this passage deals ostensibly with international economic law issues,
its relevance is more broad-based, especially when one tries to fully discern and
appreciate China’s approach to state sovereignty. "Nowadays Chinese people
have stood up and recovered and have also intensified the sovereignty status of
complete independence...” (p. 317).
Other parts of the book also explore the notion of state sovereignty, albeit in
different contexts. Understandably, considerable reference is made to
‘economic sovereignty’ (with some 20 citations); ‘individual sovereignty’ is
discussed once; ‘permanent sovereignty’, twice; ‘united sovereignty’, also with
two entries. ‘State sovereignty’ garners some 8 mentions. A summary of these
entries sprinkled throughout the book reveals a rather comprehensive
elaboration of China’s approach to sovereignty, discussed primarily vis-a-vis
western thought and practice, especially US doctrine. As just one example,
CHEN challenges the ‘Transnational Law Doctrine’ (TLD) as “a doctrine that
negates the sovereignty of weak nations, while preaches the hegemony of the
United States and is thus a poisonous imported product” (p. 38). He continues,
“Jessup’s TLD, by flaunting the banners of ‘world government’, ‘united
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sovereignty’ and ‘priority of IL' [international law], intends to provide the
jurisprudential basis of coveting, weakening, and negating the state sovereignty
of the vast nations. It purports to force the weak nations to discard the fence of
nation and state sovereignty, so that the US expansionism and world
hegemonism could go through without hindrance” (pp. 38-39).

Interestingly, Prof Chen’s treatment of the theme of state sovereignty is
summarised in a paper by Branislav Gosovic included in the Annex, where the
notion is cast as the anchor for China’s foreign policy strategy (defined in the
1982 Constitution - the so-called Five Principles of Peaceful Co-existence -- “the
mutual respect to each other’s sovereignty and territorial integrity, mutual
nonaggression, mutual non-interference in each other’s domestic affairs,
equality and reciprocity, and peaceful coexistence”. Gosovic argues that “In
the years and decades to come, scholars will be able to test empirically
Professor CHEN's thesis and arguments and, if he is proven right, counter the
widespread view in the realist mode of thinking, especially in the West.” (p. 773).
The ‘western’ view is described as positing that China’s declared peaceful rise
will *....morph into a hegemonic, expansionist, aggressive mode of reasoning
and planetary behaviour, imitating and following the former oppressors and
colonizers with whom it will proceed to carve the planet into respective spheres
of influence” (p. 773). “The Voice from China” suggests an entirely different
outcome, based fundamentally on China’s approach to international law.

In another vein, Professor CHEN's treatment of the notion of state sovereignty
(unabashedly from a Chinese perspective) provides new insights for China’s
transboundary water practice — a contemporary pressing issue for the country
and the region. China, upstream on most of its 40+ major transboundary waters,
shared with more than 20 other sovereign nations and autonomous regions, is
often challenged with regard to its international freshwater use and
development. At the heart of this debate is state sovereignty and how it is
implemented in foreign policy, generally, and more specifically, as regards
China’s management of these transboundary resources in ways that, not only
meet its own national economic imperatives, but also take into account the
needs of its riparian neighbours, in accordance with international law. While
there is a significant body of research that refers to China’s transboundary state
practice as ‘hegemonic’, casting China as the regional (and ruthless?)
‘super-power’ that acts unilaterally in its own self-interests, upon closer scrutiny,
most of these studies suffer the same glaring oversight - they fail to interrogate
the integral role that China’s approach to international law plays in this domain.
A critical analysis of China’s treaty and state practice, evaluated in the light of
rules of international law in this field, reveals a rather coherent, albeit not yet
fully developed approach, alighed with China’s approach to state sovereignty,
and reflected in the theory of limited territorial sovereignty (Wouters and Chen,
2013; XUE, 1992; Saul, 2013). Professor CHEN's “Voice of China” provides
substantive legal arguments that contribute to a better understanding of how
China might go forward with its transboundary water practice. Indeed, China’s
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foreign direct investment policy on water-related matters needs more rigorous
study, with few writings on this important topic (Chen, H. 2015). Such
cross-over connected thinking, richly demonstrated in “The Voice of China”,
provides a foundation for innovative approaches.

New legal approaches will be required in order to manage China’s
transboundary water resources in ways that balance economic growth with
environmental issues is now high on the domestic agenda. As the world’s
natural resources continue to be over-exploited and under-protected, China’s
practice in this field will have a bearing, not only its national resources, but with
respect to regional and global economic and environmental resources.
Addressing global water/energy/food/environmental issues in ways that
support economic growth is now a key topic debated at the World Economic
Forum, the leading annual meeting of the globe’s thinkers and policy-makers in
this area. At the most recent meeting of the World Economic Forum (Davos,
January 2015), China’s Premier Li Keqgiang stated that “Cultural diversity, like
biodiversity, is a most precious treasure endowed to us on this planet. ....Like
the vast ocean admitting all rivers that run into it, members of the international
community need to work together to expand common ground while accepting
differences, and seek win-win progress through inclusive cooperation and
mutual learning.” (Davos, 23 January 2015) “China has put forward the
initiatives to build the Silk Road Economic Belt and the 21st Century Maritime
Silk Road. China hopes to work with other countries to advance these initiatives
and ensure that they are brought forward in ways that meet the actual needs of
countries concerned.” How China implements this ambitious foreign policy in
practice, especially in the context of complex contemporary challenges, and in
light of China’s approach to state sovereignty and international law, will be
watched closely. Will Professor Chen’s insights offer guidance for the future?
The collected work sheds light on these highly complex and controversial topics
through its elaborate discussion of international economic legal theory and
practice, which the author often locates within more general themes of public
international law. Thus, the “Voice of China” has broad appeal. A number of
inter-connected (and highly relevant) international legal topics are touched
upon - as just some examples: South-South development policies (“developing
countries possess the right to exercise permanent sovereignty over their natural
resources; economic aid to the developing countries should be strictly based on
respect towards the aided countries’ sovereignty, attaching with it no conditions
or privileges for aiding countries’ extra benefit”, p. 176 - reviewing Deng
Xiaoping’s contribution to the notion of a New International Economic Order);
theoretical and practice-based approaches to international economic law topics
(including foreign investment); and other areas, always with repeated calls and
detailed justification for more independent and critical thinking in the field of
international (economic) law.

“The Voice of China” provides a fascinating backdrop for all those interested in
international law, especially from the Chinese perspective. It is compelling
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reading for scholars, who are wholeheartedly urged on by this forward-looking
visionary to take up the research challenge:
"There is and shall be no ‘exclusive zone’ or 'prohibited area’ for
academic research, into which outsiders are forbidden to enter. As a
result, all those Chinese scholars with far vision and lofty ideal [sic] shall
discard any parochial prejudices, no matter which fields they are
specialized in; shall do their best and make concerted efforts respectively
from different fields; and coordinatingly endeavour to take exploration
and produce as many china-specific research results as possible. In this
way, we can make our significant contributions for the revival and
prosperity of legal study in both China and the world” (p. 43)
In closing, it is the reviewer’s hope that this collected work will be read by a wide
audience and lead to more academic research in this area, considered within the
broader canvas of international law. In particular, more scholarship in the field
of natural and water-related resources is needed, infused with Chinese
approaches, building on international best practice, rigorously evaluated.
China’s voice must be heard - Prof CHEN's book is a timely contribution that
invites more innovative study in this field.
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9.1: FHHEMANLIE REXIFHIMEK
—MaiF (FRERIRE : BFEZCERRESTIE)
B -

B2 B E 253 “The Voice from China: An CHEN on International
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b PR 27 AR SR 5 7 B ST RE ) AT Al o

R v [ PR 22 G S R T, 283 0 R LB T IS d@ i 7 . AR
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C AR MHANGIER T o Y A FVER X AR BFRLRN , AR DRI RS oA 55 BUM AR o
AT e 1 55 B (19981585 31 53 N 5 18 55 e /0 242 )T [2002] 28 43 Sl A1 (“PRdan ™, Y &
FIOF XA E DR, 5 5 B SR I A R 56 390 A DR o [ BSURT CRT R BOAENST R AR R 98 2%
Y AEELE, R E DS R IE A

WRBR RS R SCHEE ) 2 “ PRI e Al (R EBURD X ¢ Arl 5% X ARE C
N PR AR /2 A HE e X AR AT EAR RN Y 1SRG, 2 )5 Y AF] 275 ] BA3R
73 X A 5] ARG SRR 8L a] DLR 53— Fpy AERR, 78 C AR -G 1E S FIRF & A S
PEEY Bl TR AT N, e E bR R “HFENSRAR” 5 Lk
J5E D) 5 LR AR ik v T K ) i AR AE

%, JEI13J7 Zhonghe v. Bunge Co GBI 3277) T 2004 4F 2 H 25 HAZT 8 E& [,
PRIIPDAE 5.5 JI AW e RS, #ERE RS . A RME Zhonghe BEAE Bunge FIiE3Z#H
[ —ARAT P2 BUE 3 % 28 N B R E .

R AR R A8 B iR O ) 0 o [ R o R M B R B e 2 R (YRS R ™)
AR AR E O AR o E R RAT RSN T RS R A B AW T REE FIFALE
FHAE LSS I JEAT MR TR E [ s R G4 [R) (VR A2 D RV, v o] o o o 2 N
BHLRS), ERELSRESBARFGRET.

*EERTEERERESSESR, BTN MR

1 See An CHEN, The Truth Among the Fogbound “Expropriation” Claim: Comments on British X Investment Co.
Versus British Y Insurance Co. Case; The Approach of “Winning from Both Sides” Used in the “Expropriation”
Claim: Re-comments on British X Investment Co. Versus British Y Insurance Co. Case; On the Serious Violation of
Chinese Jus Cogens: Comments on the Case of Importing Toxic Brazilian Soybeans into China (Expert’s Legal
Opinion on Zhonghe Versus Bunge Case); Isn’t the Strict Prohibition on Importing Toxic Brazilian Soybeans into
China “lllegal”?—A Rebuttal to Lawyer Song’s Allegation, in An CHEN, The Voice from China -- An CHEN on
International Economic Law, Springer, 2013, pp.635-716.
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iRt CEPREFCHEERER ALY CFHRA7, JEE (1990 H£a %), JEEZ%ER
FEA I RSB P BT S (0 0 1) 0 [ AL B3 U A ) R B 2 5 i 4 52 (10924
PRI, XTEMNRAILR R SRS, RE2, EMIEE S S .

AR S5 15 e AR IR S A s BATE TG S 0 55 P T U v ) (RIS 20 v e o
1k A X o EE AN LR, T E A FITFALAE FE SCS R AT, BT s dr & 35
REa KT,

Frike, BHEALEI 1985-1986 4F, b E I S m R Wi, &2 B a)
EHHERENBNAT . Kb — 0B WA= A R, W AR E N5 A
IBEER, DY R TRV A 5 1 A 2 N PR o R (AT AE TS 4 i ) K A2 T A B S5
ERNGHENI S EMERE L MBURGL X TER SHARNEERE S5 & B EHRSN
HE R GRS E ZOONCE B RAER S L. & BRIRMELYN, 5%, WEHREAN
i — R ARG AL, HAFE AR, EEBMA RS (R RATIREHE M
iR AE S, DRI SR [ [ S SN 3R FR A AL e s Mt (AR OR, Sttt SO i R E
P B, BE3E F B SCPR BT S A R . T L, AR BEaR - R IR 2y 56 R A 249 4]
GRS GLN , A Ko [ 2 N BBORI R T RIAT R T E K R BNEAM S TR AR S
TR JE AT o R AT R F A5 A1 U A B e o] A2 T A A O o R 22 = R 1 A 5 v [RIR AR PR A G
€, AFEUE N (3 SUFRrEMEGE, ERLBHAE, TR E .

F—, Y ARSRYIE, I IE B VL SO SR DR . 2 X A ]
TEMSBERTIS “J@%N” (I K J UL K “adn” st HAEH E C 2 ] AL SAECZ B, FEAR Y
PRI RS IE M /T, FREIE SRR O FE A R L, IR AR R B, B
KBRS, BT X AR ERE L 1.2 THET, REFHRLADFZEE (Thg
N 10%) s HAREAE R WTA D> T B TS T EAT 2, B LA SR A B
W (FAHREBILLEITHED, fREfE RS MEER R, 5P EL R %kE
BERBMRAML, EHELEEGHEN.

F, MIBERIEN SRR E A S 5 H A RER WA, EHERE AL NER R
DU, R E AN R AE, BRI AR B DR, BB RRFIRASHEHRAZ
) R DEaR G [ J& 5 AEAE V& 25 I Fa s SE AN 22 4 Bunge JET (1 v (R A3  FECBE 40 o

AR 2 [ bR SR A 5 5 IR ) 4 380, U5 50K B OB 5 1R AR o B 0 5 5 [R) A 29 ) (“CTSG ™)
AT, CISG B s i ERER A BG4 o & A IR HEBR SURIR AT, B4tk
BB Ay PR AN, CISG RTEH T AR ? LLIEEPFONMESRE I & R4+ 3Ue B HERR CISG HIEH 2
WARRZEZIR S (BRI LSEHEH A ) B ALY 5 3.3 %:
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CHNLFFINEZAZ —FE, TR I LTI EIESE I — 1) 5 25
IGUA TP KA TMNESH K APLEZ FEEAENTEN,  ATEZEEEHE (LT
B “HEHIEE ") GG &R 7

Paik, LBIRVESRW, & HIEEVEAREA & A CISG FIHER:, 4 CISG 57 (2)
R

L LLGR GRS [T TR LLGTE G T W =G FHE AR L2 P 182 Y — AR TR
Ry TEIRE —HESFINHIIE LT S DI [ B 4 D R GE 8 T AR e

WHR CISG [ LR IR, %4+ [F Zhonghe HJE AL, X LLA O H KRAT (BLHEE
MRS 4T) AT NRE A LR Ty FERIREE D (BERIERD i “Ri e )=
ZAERIBOLS, AR . SHRREER AR SRR TR RIE.

BEAh, IR LR K E (ERTLD) 5 127 5%

“L B TR 1 AT BT T2 TR RGE A, IRAEATE 1T
MEHIMRE » XS FUHT G AV 37 5 i #E2 Z TR it 93757 A, T TEME AP F)/k LT
H9 1B T FH T

EIRIEZC TS — A RHRR W v R AR AR rh i PR RE AR S R E R R

BEVFIE R AT RS N, G R sl i AR A R 92 R AR ) 5 R, ke mT
PR b DS A @i BUE AR R P RS, B #R Bunge BEVR, T ERERE T BLAK
IS PAT BT AR VRE R . O IGE3TH 9 3 (AR AN B R AN AT 1 o R A5 ™ L
BARM B A SRS R . © WA RSB EE, AT EIE, BIRE A
PRSI X E B b FATIRAT I o X AR YIHR 5 — SRR Telkon SA Ltd v.
Anthong Boswood QC, ¥ K AP H SAHIALBA Y (misconduct) 3 EUHE A4S HHIUE Bl fid &

(setting aside):

BRI B IR A ] GEH D AR R (to commit errors of law), 14

2 See Michael Hwang and Amy Lai, Do Egregious Errors Amount to a Breach of Public Policy? Arbitration, Vol. 71,
No.1, 2005, pp.1-24; Michael Huang, Do Egregious Errors Amount to a Breach of Public Policy? Arbitration, Vol. 71,
No. 4, 2005, pp. 364-371.

3 Ipid., p.24.

67



J R AL (A2 174 (to amount to gross irregularities), jit#y (24#4
B #ts, "

MR R R L, AP B ] A2 B LAt 4 2 AR PR AR 2y, b
BRI, G W R E s S, Eem. R, RETEE, 2Rk
BHNMIERE RORMOL S BB b W A R X FE R T), BaA AUtk T
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IR FEHE T — MERL R BRI T ET; ARG RENEIE RS X il i 1
RZVBEME, SOMPTEM TR T B2 TUE, EAREZ MR L R Hr 5101, HiREA
H, SRTEE, REEMR.

ARG S AL, MR TR T R dr . (N HIESES, A SRR
i E 51 .

BHE, R0 2 S B S “HMEIE R NA S EAs . 7 RS CE AR
] [ P2 i p 55 o [ [ B g P B AR B B . R 2RI 5785, ARt
T8 RS Tl SCE IR [ bR P s BRI B R, BETIAS AZE £ H AR

CrPE sy T, PREER AN 1953 SEEENEERRNE S H R N B8 1 3
k. 1980 FHAFELY TG, WEbre, ARURRIRAGE, 7w ERETE. BFE2
I, FE <N R AR, A MDA RE . 7 E SCEITRC SRR R R,
“CTUEREIE, UDIEAME . RIS TE R, RS TAERIR RS R . 30 R REER
PG VRS, RS H R E T TR CE, DUENN A T TR,

2005 FEZ PRt BN S, UL BB RIS HK A LB e

BEREEAE, HRAEES. FWH, S EKRER.
ZHWE, —HER. KPR, A
LR, S AAEEHEEE FE A Robert Frost [¥I3F Devotion—#k& (BUAPE):
O RAER S, ASELIRE R
SR 2R, RO KT !

(hiEt: £ F)

o

4 See Michael Hwang and Amy Lai, Do Egregious Errors Amount to a Breach of Public Policy? Arbitration, Vol. 71,
No.1, 2005, p. 24. And the Note 21 on the same page: The errors considered material were that the arbitrator (1)
failed to apply his mind properly to certain questions he had to decide; ... (4) failed to decide another material

question, which effectively resulted in a ruling favoring one party (emphasis added). paras. 10.8-10.84.

S gl AMREE. (EERAEFHEAT) » st 2005 ERRL HFF.
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9.2: Precise and Thorough Analyses -- lllustrating a Guru’s
Profound Knowledge

-- A Brief Commentary on The Voice Form China: An CHEN on International Economic

Law
Yanming Huang *

Opening this great monograph titled The Voice from China -- An CHEN on International
Economic Law (The Voice from China), | am very delighted with and impressed by Prof CHEN’s
scholastic achievements on the subject and his skills in mastering English.

Prof. CHEN is an eminent jurist and the forerunner of China’s international economic law
discipline. He was the Chairman of the Chinese Society of International Economic Law in which |
was once a member of the Society and a mere subordinate under his supervision. | wish to
touch and simultaneously share my views on some aspects of the cases and the Legal Opinions
in The Voice from China (Chapters 20, 21, 22 and 23') from the perspective of a craftsman--an
arbitrator. In order to save space, abbreviated case names and subjects related would be

applied.

Case 1, A UK Co X v. a UK Insurance Co Y. In December 1996, an entity from Cayman
Islands and Chinese Co. B entered into a contractual joint venture agreement (“the Agreement”)
and a contractual joint venture ( “the CJV” ) was established in China. Later Co X replaced the
Cayman entity. Under the insurance policy issued by Co Y with Co X as the assured, the risks
undertaken cover losses arising out of acts of expropriation occurring during the policy period
of February 20, 2001 to February 19, 2004. Due to the issuance of Circular No.31 [1998] by the
PRC’s State Council and Circular No.43 [2002] by the General Office of the State Council (“the

Two Circulars”), Co X claims that the Two Circulars constitute an Act of Expropriation, and

* Council member of the Chinese Society of International Economic Law; arbitrators with SCIA, CIETAC and
Shanghai International Arbitration Centre.

The author is grateful to Brian C. W. Wong, Barrister of Hong Kong and Prof. Thomas Chiu of HKCT Institute of
Social Science for their valuable pieces of advice, such as on idiomatical ways of saying things.

1 See An CHEN, The Truth Among the Fogbound “Expropriation” Claim: Comments on British X Investment Co.
Versus British Y Insurance Co. Case; The Approach of “Winning from Both Sides” Used in the “Expropriation”
Claim: Re-comments on British X Investment Co. Versus British Y Insurance Co. Case; On the Serious Violation of
Chinese Jus Cogens: Comments on the Case of Importing Toxic Brazilian Soybeans into China (Expert’s Legal
Opinion on Zhonghe Versus Bunge Case); Isn’t the Strict Prohibition on Importing Toxic Brazilian Soybeans into
China “lllegal”?—A Rebuttal to Lawyer Song’s Allegation, in An CHEN, The Voice from China -- An CHEN on
International Economic Law, Springer, 2014, pp.635-716.
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therefore requesting compensation for losses from Co Y by reference to the insurance policy
that stipulated about (possible) compulsory take over by the Chinese government. Co Y denies
and Co X refers the case to arbitration in British.

The key issues before Prof. CHEN are whether the Two Circulars are of the nature or give
such effects of an Act of Expropriation of the assets of the CJV; if the answer is affirmative, Co X
could base on the alleged Act of Expropriation to claim the coverage under the insurance policy,
thereafter Co Y would gain the subrogation (of insurer) form Co X. In another word, the said
issues could be expressed in a manner to cover situations where an agreement is in line with the
provisions of the Act of PRC on Chinese-Foreign Contractual Joint Venture (“CJV Act”) and has
received approval by some competent governmental authorities of China. Under such
circumstances, have those internationally accepted basic legal principles, such as “autonomy of
the parties’ will’ and “no-retroactivity of law”, been fully accepted by or already taken root in
China as a country ruled by law?

Case 2, Xiamen Zhonghe Industry Co., Ltd (Zhonghe) v. Bunge Singapore Pte. Ltd (Bunge).
Zhonghe as buyer and Bunge as seller on February 25, 2004 entered into the Contract
S04-071(“the Contract”) with Brazilian soybeans of 55,000 metric tons as the subject matter. It is
provided in the Contract that Zhonghe shall through a first—class Chinese bank acceptable by
Bunge open a letter of credit in favor of the seller.

After the conclusion of the Contract, several shipments of Brazilian soybeans exported to
China were found containing germicide carboxin-processed soybeans (or Brazillian soybeans
highly toxic carcinogenic pesticide or adulteration of red-coated Brazilian soybeans) including a
shipment under the Contract between Zhonghe and Bunge, therefore the General Administration
of Quality Supervision, Inspection and Quarantine of China (“AGSIG”) issued a Warning Notice
and then some Public Announcements in a succession prohibiting the importation of Brazilian
soybeans. Public Announcement 71 even declared that Bunge was temporarily revoked of the
capacity of exporting Brazilian soybeans to China.

The kernel problems that Prof. CHEN are faced with are whether the prohibitions (or
administrative ordinances, administrative prohibitive orders or mandatory regulations or rules)
by AGSIG have comprehensive and powerful legal binding force over Chinese importers, Chinese
banks and their respective branches overseas; whether China is the place of performance of the
obligation to open the letter of credit under the Contract; when English laws are applicable,
whether the mandatory rules or orders in Chinese legal system are of mandatory effects over
Chinese legal entities and therefore the Contract was frustrated due to the said prohibitions and
their binding force.

Bunge holds that the prohibitions by AQSIQ on soybeans adulterated with germicide
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carboxin cannot be fully supported by Chinese laws. According to the provisions of the Act of PRC
on Food Sanitation adulteration of the impurities or fake products therein had to be conducted
with an intention, therefore the legislative authority for the decisions made by AQSIQ upon the
soybeans is not sufficient. Further, Bunge is of the view that the Public Announcement 71 was
temporary suspension and actually in existence for 9 days only and so it has not reached the
point that it would frustrate the Contract as a whole. Zhenghe should have applied some Chinese
bank or its branch overseas to open the letter of credit during the period of 23-25 of June 2004.
Failing this, Zhonghe shall be responsible for the liabilities. “According to the Contract, English
laws (shall) apply when a dispute is referred to arbitration (emphasis added). English laws only
recognize(s) that a breach at the place of performance of the contractual obligations can possibly
lead to the frustration of contract.” ? Further, Bunge holds that pursuant to the Contract, China is
not the place of performance of the obligation to open the letter of credit, and opening of the
credit letter which is in violation of Chinese laws cannot be taken as the ground for frustration
under English laws.> The Chinese lawyer engaged by Bunge holds the view that whether one
corporate could apply for a letter of credit mainly depends on the applicant’s status and financial
standing, but no concrete negative evidence against Zhonghe is produced. The Chinese lawyer
argues that the Public Announcement 71 had no material influence on the establishment of the
letter of credit under the Contract.

In his Legal Opinions, when dealing with issues pertaining to Case 1, Prof CHEN has not
overlooked or missed out any provisions concerned from the Constitution to all the laws, acts,
regulations, rules, and administrative orders and even the promises by China when entering into
WTO. For instance, he lists some facts that as a member of WTO, China has not only promised to
“ensure the full conformity of its laws, regulations, and rules with the provision of the WTO
Agreement,” * but also taken measures in this regard.> When treating the problems relating to
Case 2, he respectively identifies the Contract and the clause that “English laws shall be applied”,

and that the Contract was signed by Bunge’s subsidiary Bunge International Trading (Shanghai)

2 see An CHEN, On the Serious Violation of Chinese Jus Cogens: Comments on the Case of Importing Toxic
Brazilian Soybeans into China (Expert’s Legal Opinion on Zhonghe Versus Bunge Case), in An CHEN, The Voice from
China -- An CHEN on International Economic Law, Springer, 2013, p.679. About this view point, Barrister Brian C.
W. Wang from Hong Kong, who majoring in law for many years in British, is of the opinion: This may not be an

accurate position of English law.

3 Ibid.

4 See An CHEN, The Truth Among the Fogbound “Expropriation” Claim: Comments on British X Investment Co.
Versus British Y Insurance Co. Case, in An CHEN, The Voice from China -- An CHEN on International Economic Law,
Springer, 2013, p.643.

5 Ibid., pp.643-646.
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Co., Ltd (“Bunge Shanghai”) residing in Shanghai with Zhonghe.®

Revealing his deep knowledge of the Convention on the Law Applicable to Contractual
Obligations (“Rome Convention”), the effective Contacts (Applicable Law) Act 1990 (of British),
the precedents established by English courts in their long established judicial practice and conflict
of laws rules which have been refined and summarized by authoritative English scholars and
widely accepted by the international community, analyzing their mutual relations and different
forces, step by step, Prof. CHEN discusses the issues and expounds his viewpoints by accurately
referring to the relevant provisions of various acts or laws and legal theories.

Prof. CHEN reaches his conclusion that in Case 1 the Two Circulars and their provisions are of
no Expropriation effects, and confirms that the two major principles of law, ie., “autonomy of the
parties’ will” and “non-retroactivity” have actually taken root in China and are applicable to the
case. And in Case 2, he firmly believes that the administrative prohibitive orders or mandatory
orders contained in the Publication Announcements, such as the Announcements 71 by AQSIQ
are of binding effects over Chinese legal entities concerned, that China is the place of
performance of the obligation to have the letter of credit opened and the Contract was frustrated

due to the mandatory orders.

Perusing the Chapters, the author cannot help recall the days when China was at the initial
period of reform and began to rejoin the international community. It was also the initial period of
the rule by law in China. In 1985-86, | once assisted a senior superior in his rendering of legal
opinions. One of the legal opinions was for a banking group of Hong Kong, relating to the banking
group as lenders and a Chinese company as borrower and two Chinese corporations as
guarantors to the loan agreement with the laws of New York State of the America as the
governing laws. The lawyers engaged by the banking group had to engage some lawyer in the
mainland China to carry out inquiries to identify and confirm the status, the business scope, the
financial standing and other conditions of the borrowers and the guarantors; that the matters
relating to the loan and guaranty were normal and in conformity with the laws, acts, regulations
or policies of China; that the borrower and his guarantors had got consents from competent
departments of China; and the decisions relating to the loan made by the boards of directors of
the borrower and the guarantors and representatives who would sign the loan agreement and
other documents concerned. The main business of one of the two guarantors had been in Hong

Kong for over 100 years, nevertheless its registration place of the business was in Beijing. Though

6 See An CHEN, On the Serious Violation of Chinese Jus Cogens: Comments on the Case of Importing Toxic
Brazilian Soybeans into China (Expert’s Legal Opinion on Zhonghe Versus Bunge Case), in An CHEN, The Voice from
China -- An CHEN on International Economic Law, Springer, 2013,pp.687-688.
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it was of good credit in Hong Kong, it was required according to the regulations by the State
Administrative Bureau of Exchange Control to apply for approval for the guaranty and to obtain
the approval certificate. At that time, there were few statutes enacted or promulgated by
National People’s Congress or its standing committee, instead there were quite a lot internal
documents or official documents of red colored titles (“hong tou wen jian” in Chinese). But it was
obviously, while the applicable laws of the loan agreement were the laws of the New York State,
the banking group and their lawyers relied expressly upon the provisions of the laws, acts,
regulations or even the then popular internal documents of China containing some polices in this
regard. All the legal issues or matters identified and confirmed in the legal opinions issued by the
lawyer from mainland China were the pre-conditions for the finally conclusion of the loan
agreement. The signing of the loan agreement was done upon the receipt of the legal opinions by
the banking group and its lawyers.

In Case 1, Co Y acts in reasonable manner, timely asking a Chinese legal expert for advice
which forms as his basis for defence. If Co X, when in doubt of the retroactivity of the Two
Circulars and whether it is of the nature of expropriation, should have acted as Co Y in asking a
Chinese legal expert for advice, Prof. CHEN’s legal opinions would have been issued for him and
such legal opinions would have even better effect. After all , Co X had referred the case to
arbitration, as his sum of investment was USD12,000,000.00, the coverage of the policy would
not have been less than that sum or probably plus 10 per cent and the sum claimed would have
not been less than the sum either. In this case, Co X had paid fees for his lawyers, for the
arbitration administrative charges closely relating to the time spent by the registrar and his
deputies and the fees for the arbitrator(s). If Co X had asked for advice before referring the case
to arbitration, the sum paid for a Chinese legal expert and his legal opinions would be a very
small proportion comparing with the fees and changes that he would have paid for arbitral
process.

Concerning Case 2, | have mentioned above that | was once an assistant to a senior superior
in rendering legal opinions to a banking group from other jurisdiction. When the governing laws
were those of the New York State, the banking group’s lawyers had never overlooked the lex
personalis of the borrower and guarantors of other jurisdiction. In contrast, in Case 2, the Chinese
lawyer engaged by Bunge has given me an impression that he did not take proper notice or even
probably turned a blind eye to the laws or mandatory orders of China.

The lex personalis of Zhonghe should not have been neglected, such as those pertaining to
the capacity for private rights or duties, any Chinese legal entities should abided by them or the
Chinese legal entities must be subject to those laws, acts, regulations or administrative orders. If

there are any prohibitions on the importing or exporting to China food or material for food
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processing with pesticide, knowledge about these prohibitions or the absence of such knowledge
would have different serious consequences. Prof. CHEN has proved that he is well professed of all
aspects of the matters concerned.

I would like to stress that the Contract is of an important feature in international trade. For
example, parties are from the contracting states to the CISG, then the provisions of the CISG will
be regarded as being integrated into their respective national law of P. R. China and Singapore. If
the parties do not expressly exclude the application of the CISG or derogate from or vary the
effect of its provisions,” save the reservations, doesn’t the CISG apply to the case? When the
governing law is of English law, does it mean that the CISG could be absolutely excluded?

I am fully accept that Prof. CHEN is correct in quoting Art 3(3) of the Rome Convention
“[T]he fact that the parties have chosen a foreign law, whether or not accompanied by the choice
of a foreign tribunal, shall not, where all the other elements relevant to the situation at the time
of the choice are connected with one country only, prejudice the application of rules of the law of
that country which cannot be derogated from by contract, hereinafter called ‘mandatory
rules’”®
It seems to me that the application of the CISG to the case could not be excluded. If the

parties don’t exclude the application of the CISG in the Contract, it will be necessary to look at Art

7(2) of the CISG:

“Questions concerning matters governed by this Convention which are not expressly settled
in it are to be settled in conformity with the general principles on which it is based or, in the
absence of such principles, in conformity with the law applicable by virtue of the rules of private

international law.”

If in the instant case the CISG could not be excluded, should we rely on the lex personalis of

Zhonghe as Prof. CHEN does and we may further refer to Art 127 of the Contact Act of PRC:

“The Administration of Industry and Commerce and other relevant administrative authorities
shall, within the scope of their respective the functions, supervise and deal with any unlawful
conduct by way of contract prejudicial and detrimental to national or public interest. If such

conduct amounts to a crime, criminal responsibility shall be pursued according to laws.”

7 See Art 6 of the CISG.

8 See An CHEN, On the Serious Violation of Chinese Jus Cogens: Comments on the Case of Importing Toxic
Brazilian Soybeans into China (Expert’s Legal Opinion on Zhonghe Versus Bunge Case), in An CHEN, The Voice from
China -- An CHEN on International Economic Law, Springer, 2013, pp.687-689.

9 Quoted from the English Edition of the Contract Act of PRC by Harmony Consultants Ltd.
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The provision contained in Art 127 above, once more from another angel reminds anyone of
the binding effects of Chinese mandatory orders or rules and serious consequence of being
against them.

In addition, | guess it might be better to tell Bunge and his Chinese lawyer, if they insists on
the view that the mandatory rules or orders in the Chinese legal system could be ignored and the
award should be made in favor of Bunge that under the Contract Brazilian soybeans containing
highly toxic carcinogenic pesticide could be exported to China, the award should be set aside or
its enforcement be refused. Some lines on a case revealing that misconduct of arbitrator “/W]hich

justified setting aside an award Telkon SA Ltd v Anthong Boswood QC” are as follows:

“The South African High Court found that the arbitrator had committed errors of law
(emphasis added) which amounted to gross irregularities in the conduct of the arbitration and set

the award aside.” 10

We should be aware that nowadays any awards tainted with extremely serious or
egregious errors amount to a breach of public policy.!! To allow such fundamentally flawed
awards to stand uncorrected would undermine confidence in the integrity of the arbitral
process.'? That concept or principle is expressly reflected in the Arts 34 and 36 of the UNCITRAL
Model Law on International Commercial Arbitration.

Form the Legal Opinions by Prof. CHEN, we arbitrators could get some enlightenment. In our
awards under the subtitle “the Opinions of the Tribunal”, the tribunal should ensure that no issue
and claim is missed out, all matters, key issues, facts and the merits of the case should be
thoroughly explored. If arbitrators are short of that ability, failing to explain why a claim or
counter-claim is sustained or refused, their awards rendered would be far from convincing in
giving reasons.

It is in the 21 century that Prof. CHEN issued his Legal Opinions. Sets of laws, acts,
regulations or rules that are orientated towards the needs of a market economy have been
basically enacted or promulgated. All the provisions he quotes are transparent in the sun. The
effects of those “internal documents” are fading. Nevertheless, the problem lies in whether one

is an old hand. Not familiar with all the aspects of the matters concerned, without profound

10 see Michael Hwang and Amy Lai, Do Egregious Errors Amount to a Breach of Public Policy? Arbitration, Vol. 71,
No.1, 2005, p. 24. And the Note 21 on the same page: The errors considered material were that the arbitrator (1)
failed to apply his mind properly to certain questions he had to decide; ... (4) failed to decide another material
question, which effectively resulted in a ruling favoring one party (emphasis added). paras. 10.8-10.84.

11 bid., pp.1-24.

12 |pid., p.24.
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knowledge and deep understanding of all the issues concerned, without skills in mastering in
one’s mother-tongue and English plus its legal terminology, one could hardly deal with those
hard-nuts properly.

The era of reform and opening to the international community has provided Prof. CHEN with
a golden opportunity and in return for the era and on behalf of the discipline of the international
economic law of China he advocates with admirable clarity and strength, his voice are echoing
along the long road to the heights.

| guess Prof. CHEN must be familiar with the saying of Karl Marx, “A foreign language is a
weapon in the struggle of life.” No pains no gains. Without decades of hard working, reading,
writing and studying, no one is able to write in idiomatic English.

His professional papers are carried in authoritative journals and then collected in this
monograph. Acting as a distinguish representative of discipline of the China’s international
economic law and the circle of China international arbitration, he has made his marks on the
international stage and added academic literature thereon.

It is revealed in The Voice Form China, that Prof. CHEN as a junior teacher in 1953 shifted
from law to Marxism and Leninism. When over 50-year old, in his prime years, he at last got the
chance to return to the law field as he says that “Just stated to race at the age of spurt”. On the
other hand, it could be regarded as lucky. In the spring of reform and opening to the outside, he
has lost no chance to “rouse to catch up, overcome shortage by diligence”. His doctorial
candidates remember that he usually would not turn off his desk-lamp until midnight or early
morning. In the past decades, he has never idled away. His brilliant works are reflecting the long
road he has travelled.

In his poem of self-encouragement in 2005 even when he was aged 76, he revealed his
determination that he would never stop in his academic researching and creating course:*3

Regretfully it is so late in a daytime,
Half of a lifetime had been spent in vain,
Thanks to the setting sun so brightly shines,
The old ox insists in carrying a broken cart to the end,
Never stop in speeding up its hoof-pace in time,

As long as its surplus energy still remains.

That reminds me of the similar poem by an American poet Robert Frost:
Devotion

The heart can think of no devotion,

13 An CHEN, The Voice from China -- An CHEN on International Economic Law, Springer, 2014, pp.li-lii.
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Greater than being shore to the ocean,
Holding the curve of one position,

Counting an endless repetition.
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MRz dord: ChE R BRecie B Rg o) — i3 a N, REGmELAIT T
FE A K [ B 28 B 25 25 AR R 1) B R S R A 1), E %P, BRac oAl e 5 sk &
WA, A RIF SRR, IFAAPIE SUE N B S A FERKSS o Forbr, DU+ — % (X
SRR VR AL B BUR 2 1CSID B BB A T USE : H [E—R & BIT 2 1 8 2@ ] T —
FE I H]” R SIATEUX ) (Queries to the Recent ICSID Decision on Jurisdiction Upon the
Case of Tza Yap Shum v. Republic of Peru: Should China-Peru BIT 1994 Be Applied to Hong Kong
SAR Under the “One Country, Two Systems ” Policy?) 2 Tt NZEH.

UEAESRE, 1 BRE ot ik el tE AL S S R IR K . A [EOR A 4
e 7 =R EB B EEE, 3 PR csID M. B, 1cSID FhE s o T
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1 The Voice from China—An CHEN on International Economic Law, Springer, 2014.

2 |d., pp.337-372.

3 Ping An Life Insurance Company of China, Limited and Ping An Insurance (Group) Company of China, Limited v.
Kingdom of Belgium, ICSID Case No. ARB/12/29

China Heilongjiang International Economic & Technical Cooperative Corp., Beijing Shougang Mining Investment
Company Ltd., and Qinhuangdaoshi Qinlong International Industrial Co. Ltd. v. Mongolia, PCA

Beijing Urban Construction Group Co.ltd. v. Republic of Yemen, ICSID Case No. ARB/14/30
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5> Lao Holdings N.V. v. Lao People ~ s Democratic Republic, ICSID Case No. ARB(AF)/12/6
6 Supra Note 5, 19232-269
7OCPhlIRER” e RS T Ve, FRAR 51 vesT B TIRIE.
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% Tza Yap Shum v. Republic of Peru (ICSID Case No. ARBO76), 9§ 76

10 Supra. Note 5, 295

11 Supra. Note 5, 9329
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14 Supra. Note 9, 99163-165
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20 £l The Voice from China—An CHEN on International Economic Law, Springer, 2014, pp.341-348; &L
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EBREFFERSY (HEA) , HHBRK2EH A 2008 /K, pp.1155-1162.

21 The Voice from China—An Chen on International Economic Law, Springer, 2014, p.344.

22 The Voice from China—An Chen on International Economic Law, Springer, 2014, p.343.
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10.2: Academic Voice with Chinese Characteristics

—A Commentary on The Voice from China—An Chen on International Economic Law

By SHI Jingxia* & SUN Yingzhe**
Translated by ZHANG Chuanfang™"

In March 2014, the English version of the book The Voice from China—An Chen on International
Economic Law,3! sponsored by Chinese Academic Translation Program, was published by
Springer, a distinguished publisher across the globe. The book is a collection of the 24 papers
written by An Chen, an emeritus professor of Xiamen University, the former chairman of the
Chinese Society of International Economic Law, and one of the co-founders of the Society, in
different times since 1980s.

An Chen, with profound attainments and a thorough knowledge of both western and Chinese law
in the field of international economic law, has been honored as one of the founders of the
discipline of international economic law in China. He has put forward a lot of insights on the basic
issues in China concerning international economic law and, for many a time, he went abroad for
international academic exchange and overseas lecturing. Not just limited to the theoretic
exploration, he also devoted himself to the practice in the field of international economic law. In
particular, he was designated by the Chinese government in 1993, 2004 and 2010 respectively as
an international arbitrator in the International Center for the Settlement of Investment Disputes
(ICSID) and engaged in the specific settlement of investment disputes.

The book, composed of six parts, systematically presented and analyzed the major heat issues and
perplexities concerning international economic law faced with China since its Reform and
Opening-up Program. In this book, Mr. Chen has combined theory with practice, insisted the
principle of seeking truth from facts unswervingly, and regarded fairness and justice as the
backbone of his arguments. In Chapter 11, the paper entitled Queries to the Recent ICSID
Decision on Jurisdiction Upon the Case of Tza Yap Shum v. Republic of Peru: Should China-Peru
BIT 1994 Be Applied to Hong Kong SAR Under the “One Country, Two Systems” Policy?®? is a
particular case in point.

In recent years, with the rapid expansion of international investment arbitrations, China has seen
an increasing engagement in the settlement of investment arbitration. Enterprises in the Chinese

* Shi Jingxia is the dean of the Law School of China University of International Business and Economics (UIBE),
and a professor in international economic law.

™ Sun Yingzhe is a Ph.D candidate at the UIBE Law School enrolled in 2014 with research focus on
international economic law.

*** Zhang Chuanfang is a Ph.D candidate of international law in the Law School of Xiamen University.
31 An CHEN, The Voice from China—An Chen on International Economic Law, Springer, 2014.

32 |d., pp.337-372.
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mainland have in recent years initiated 3 international investment disputes,® two out of which
involve ICSID arbitration. Therefore, the ICSID arbitration practice is of huge significance to
China’s overseas investment and, particularly, to the implementation of China’s BITs negotiated
with foreign countries or jurisdictions. This paper, revolving the decision on the jurisdiction issue
in the case Tza Yap Shum v. Republic of Peru in which a BIT negotiated by China was involved in
ICSID arbitration for the first time, has explored the inappropriateness of the ICSID arbitral
tribunal’s decision. One of the focuses in the case was whether Hong Kongese could seek
investment protection under the BIT negotiated by the government of the Chinese mainland and
that of Peru prior to Hong Kong’s return to China. Mr. Chen adopted a negative attitude. After an
analysis of the Joint Declaration of the Government of the United Kingdom of Great Britain and
Northern Ireland and the Government of the People's Republic of China on the Question of Hong
Kong (hereinafter referred to as Sino-British Joint Declaration), The Basic Law of the Hong Kong
Special Administrative Region of the People’s Republic of China(hereinafter referred to as ‘The
Basic Law of the Hong Kong SAR’) and the Vienna Convention on the Law of the Treaties
(hereinafter referred to as “VCLT’), he based his argument on the two following aspects. The first
was that Hong Kong had not returned back to China when the Sino-Peru BIT was signed in 1994,
thus the China-Peru BIT could not be applied to Hong Kong; and the second was that in
accordance with China’s “One Country, Two Systems” policy and the relevant provisions in The
Basic Law of the Hong Kong SAR,** the China-Peru BIT could not be applied automatically to
Hong Kong.

In the case Lao Holdings N.V. v. Lao People’s Democratic Republic,®® a similar issue also
arose whether investors in Macau may institute an arbitration against Lao under China-Lao BIT.
The tribunal in the Lao Holdings N.V. case acknowledged both the Article 15(moving treaty
frontiers rule) of the Vienna Convention on Succession of States in Respect of Treaties
(hereinafter referred to as “VCST’) and the Article 29 of the VCLT as customary international law
and held the view that the China-Lao BIT should apply to Macau SAR after distinguishing the
above-mentioned two articles and analyzing the association therebetween in the present case.%
Although there existed differences in the jurisprudence between the two cases,® it was
noteworthy that the Lao Holdings N.V. case generally followed the positions adopted by the Tza
Yap Shum tribunal. The Lao Holdings N.V. tribunal first used the Article 15% of the VCST to

33 ping An Life Insurance Company of China, Limited and Ping An Insurance (Group) Company of China, Limited v.
Kingdom of Belgium, ICSID Case No. ARB/12/29; China Heilongjiang International Economic & Technical
Cooperative Corp., Beijing Shougang Mining Investment Company Ltd., and Qinhuangdaoshi Qinlong International
Industrial Co. Ltd. v. Mongolia, UNCITRAL, PCA; Beijing Urban Construction Group Co. Ltd. v. Republic of Yemen,
ICSID Case No. ARB/14/30.
34 paragraph 1 of Article 153 of this Law provides: “The application to the Hong Kong Special Administrative
Region of international agreements to which the People's Republic of China is or becomes a party shall be
decided by the Central People's Government, in accordance with the Circumstances and needs of the Region, and
after seeking the views of the government of the Region.”
35 Lao Holdings N.V. v. Lao People’s Democratic Republic, ICSID Case No. ARB(AF)/12/6.
36 Supra note 5, 19232-269.
37 The tribunal of the Tza Yap Shum case only invoked VCLT in its decision, and did not mention VCST.
38 Article 15 of the VCST: Succession in respect of part of territory

When part of the territory of a State, or when any territory for the international relations of which a State is
responsible, not being part of the territory of that State,becomes part of the territory of another State:

(a) treaties of the predecessor State cease to be in force in respect of the territory to which the succession of
States relates from the date of the succession of States; and
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carry out the argumentation on the analytic framework developed by the state succession issues.
Article 15 of the VCST includes general provisions and exceptional provisions. The tribunal
observed that the China-Lao BIT may apply to Macau if the general provisions were applied; but
otherwise if the exceptional provisions were satisfied. The tribunal backwardly demonstrated that
none of the three circumstances listed in Sub-paragraph B of Article 15 had been satisfied in the
present case. To demonstrate that “the China-Lao BIT could not apply to all the jurisdictions of
China”, the tribunal had followed the Tza Yap Shum case. In the Lao Holdings N.V. case, the
tribunal believed that under the circumstances where China has concluded BIT with a third
country, Hong Kong’s power to conclude of itself BIT with this third country was not necessarily
redundant.®® In the tribunal’s opinion, the legislative purpose of both the China-Lao BIT and the
Macau-Lao BIT was to protect foreign investors and the economic development of the host state.
If both of the above BITs could be applied to Macau, the legislative purpose, instead of being
obstructed, may be otherwise facilitated.*® Besides, in terms of the understanding of some of the
key conceptions in BITs, the Lao Holdings N.V. tribunal also basically followed the Tza Yap
Shum case which used the VCLT argument.** The tribunal of the Tza Yap Shum case believed
that according to the relevant provisions of the VCLT,*? when interpreting the ordinary meaning
of the word “involving” in Paragraph 3 of Article 8 in the China-Peru BIT,*® the word “involving”
should be construed as “inclusive”, but not “exclusive”. Therefore, it would be inadvisable to
simply take the word “involving” literally as a restriction to the tribunal’s jurisdiction.*

It thus appears that despite that Mr. Chen had provided a detailed and accurate argument, his
argument had not been fully acknowledged by international arbitration practice. Mr. Chen
concentrated on the Sino-British Joint Declaration and The Basic Law of Hong Kong SAR, while
the arbitral tribunal mainly drew on the BITs. It thus reveals that we as Chinese scholars need to
delve into the international legal status of the Sino-British Joint Declaration and the intension of
The Basic Law of Hong Kong SAR, so as to attract the attention of the international community.

Mr. Chen’s argument was sufficiently presented in his paper, and the issues around the specific

(b) treaties of the Successor State are in force in respect of the territory to which the succession of States
relates from the date of the succession of States,unless it appears from the treaty or is otherwise established that
the application of the treaty to that territory would be incompatible with the object and purpose of the treaty or
would radically change the conditions for its operation.

39 7za Yap Shum v. Republic of Peru (ICSID Case No. ARBA7/6), 476.

40 Supra note 5, 9295.

4 1d., 93209.

42 paragraph 1 of Article 31 of VCLT provides: “A treaty shall be interpreted in good faith in accordance with
the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and
purpose.”

4 Paragraph 3 of Article 8 of the China-Peru BIT provides: “If a dispute involving the amount of
compensation for expropriation cannot be settled within six months after resort to negotiations as specified
in Paragraph 1 of this Article, it may be submitted at the request of either party to the international
arbitration of the International Center for Settlement of Investment Disputes (ICSID), established by the
Convention on the Settlement of Investment Disputes between States and Nationals of Other States, signed
in Washington D.C., on March 18, 1965. Any disputes concerning other matters between an investor of
either Contracting Party and the other Contracting Party may be submitted to the Center if the parties to the
disputes so agree. The provisions of this Paragraph shall not apply if the investor concerned has resorted to
the procedure specified in Paragraph 2 of this Article.”

44 Supra note 9, 19163-165.
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application of Article 31 and 32 of VCLT were fully discussed in particular. Generally speaking,
not only has his argument created important influence on subsequent cases,* but his paper has
also brought up quite some food for thought. To name a few. Is the fact that the China-Peru BIT
cannot apply to Hong Kong SAR equivalent to that Chinese nationals who hold a HKSAR
passport cannot invoke the same BIT either? The “investors” in the China-Peru BIT cover “all the
natural persons who hold its nationality in accordance with the law of the People’s Republic of
China”.*® Pursuant to the Nationality Law of the People’s Republic of China,*’Hong Kongese
possess Chinese nationality. Then, can Hong Kong’s “high degree of autonomy” serve as an
obstacle to Hong Kongese seeking investment protection under China-Peru BIT? In addition, as a
lawyering skill, assuming that Tza Yap Shum cannot obtain the investment protection under the
China-Peru BIT, whether there exists a possibility that it can get investment protection under the
British-Peru BIT negotiated in 1993 (in force as of 1994)? If Tza Yap Shum cannot get protected
under the China-Peru BIT because of the logic that “old law (the China-Peru BIT in force in 1995)
cannot apply to ‘new circumstances’*®”, can it seek protection under the British-Peru BIT by the
reasoning that “old law (the British-Peru BIT in force as of 1994) should continue to apply to “past
circumstances’*®*? These are all inspiring questions posed by Mr. Chen’s paper that need to be
further considered.

Moreover, Mr. Chen also, from the perspective of investment disputes between China and foreign
countries, expounded the relationships between the Sino-British Joint Declaration, the
Constitution of the People's Republic of China, The Basic Law of the Hong Kong SAR as well as
a series of treaties negotiated by China with foreign countries.® He clearly pointed out that
according to the Sino-British Joint Declaration, the Chinese government would resume the
exercise of sovereignty over Hong Kong on July 1, 1997, and the British government would return

Hong Kong back to China on the same day. Since then, “The Basic Law of the Hong Kong SAR
formulated according to the Article 31 of the Constitution of the PRC would be the constitutive
instrument governing the Hong Kong SAR”,%! and all the affairs in Hong Kong shall be subject to
The Basic Law of the Hong Kong SAR. According to Chapter XI of the Appendix to the
Sino-British Joint Declaration and Article 153 of The Basic Law of the Hong Kong SAR, under

the policy of “One Country, Two Systems”, “international treaties entered into by China with third
countries would not automatically apply to Hong Kong after July 1997. To the contrary, they

4 1d.977.
46 3ee Sub-paragraph 1 of Paragraph 2 of Article 1 of the China-Peru BIT: “The term “investors” means:

in respect of the People's Republic of China:

(a) natural persons who have nationality of the People's Republic of China in accordance with its laws.”
47 Article 3 of this Law provides: “The People's Republic of China does not recognize dual nationality for a
ny Chinese national.” Article 4 of this Law provides: “Any person born in China whose parents are both C
hinese nationals or one of whose parents is a Chinese national shall have Chinese nationality.”
48 Hong Kong has become a part of the Chinese territory in the sense of international law and all Hong Kongese
have obtained the Chinese nationality since Hong Kong'’s return back to China.
4 When Britain and Peru signed the BIT, Hong Kong remained part of the British territory in the sense of
international law.
50 See supra note 1, pp.341-348; see also Whether the China-Peru BIT(1994) Can Apply to the Hong Kong
SAR under the policy of “One Country, Two Systems”, An Chen on International Economic Law(5 volumes
ed.), Fudan University Press, 2008, pp.1155-1162.
51 Supra note 1, p.344.
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would only apply to Hong Kong under the prerequisite that the Central Government of China
decided to extend their application to Hong Kong after consultation with the Government of
HKSAR.”®? These crucial arguments are of huge practical relevance to tackling the current
problems faced with China, including the attempt of interference with China’s internal affairs by
using the Sino-British Joint Declaration as a pretext and the crisis of “Occupy Central”, etc.>® The
specific circumstances are as follows:>*

As reported by Shanghai Mercury, Hong Kong on November 18, 2014, the Foreign Affairs
Commission of the House of Commons on November 17 conducted a hearing on the Sino-British
Joint Declaration. Jonathan Fenby, the former chief editor of South China Morning Post,

expressed when “testifying” that the central government of China wished to keep a firm hand on
Hong Kong’s politics and economy and the government of Hong Kong SAR prioritized its
relationship with the mainland over the appeal of the Hong Kongese for democracy. Hui Sin Tung
from Hong Kong University and Tang Chi Tak from Chinese University of Hong Kong, students
who participated in the “Occupy Central” movement stated that the central government of
China had repeatedly violated the Sino-British Joint Declaration by depriving the Hong
Kongese of the freedom of press and assembly as well as the universal voting rights as
stipulated therein, and Britain should compel China to “honor” the Sino-British Joint
Declaration, make condemnations, and even resume the Treaty of Nanking and the Treaty of
Tientsin. In addition, Liu Huiging, the chairman of the Democratic Party of Hong Kong also
“testified” to the British Parliament by video on November 18 that Britain should be responsible
for the maintenance of the freedom and lifestyle of Hong Kong.

External influences from Britain and America keep interfering with the internal affairs of Hong
Kong and this has become more frequent since the “Occupy Central”. In late September, the
British Prime Minister Cameroon said, “the agreement between the UK and China mentioned the
importance of Hong Kong’s democracy under the framework of ‘One Country, Two Systems’.”%
In mid-October, he once again proclaimed that “Britain should stand up for the freedom of the
Hong Kongese.”® In September, when the “Occupy Central” movement met the dead end, the

United States used 20 pages in the annual report of the U.S.-China Economic and Security

52 Id., p.343.

53 For example, the Sino-British Joint Declaration shall not automatically become effective to the Hong Kong
government, so the measures adopted by the Hong Kong government would not be restricted by the
Sino-British Joint Declaration, but subject to The Basic Law of the Hong Kong SAR and the laws and
regulations thereunder. Therefore, it was untenable for the British House of Commons to conduct a hearing
attended by those “occupying central” and decide to make investigations into the political situation in Hong
Kong. “The British House of Commons Conducted A Hearing Attended by Those ‘Occupying Central’”, for
more details see Evidence session announced with protesters from Hong Kong, at , accessed on December
20, 2014.

>4 See University Students of Hong Kong to the British Hearing, Claiming the British Resumption of Nanking Treaty,
at http://club.china.com/data/thread/1011/2775/44/18/5_1.html.

*® John Hall, HONG KONG’S LEADER CALLS FOR PROTESTERS TO LEAVE THE STREETS, MAIL ONLINE (2014), at
http://www.dailymail.co.uk/news/article-2774671/Hong-Kong-s-leader-calls-protesters-leave-streets-pro
-democracy-campaigners-continue-bring-parts-region-standstill.html (last visited Feb 20, 2017).

* William James, PM CAMERON SAYS BRITAIN SHOULD STAND UP FOR HONG KONG RIGHTS, REUTERS (2014),
http://uk.reuters.com/article/uk-hongkong-china-britain-idUKKCNOI41C620141015 (last visited Feb 20,
2017).
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Council to fabricate wild tales on the political reform of Hong Kong. After that, the
Congressional-Executive Commission on China conducted a “hearing”, during which Peng
Dingkang, the “Last Governor of Hong Kong” made an overseas “testification” in London through
video satellite, claiming that western countries should speak out on Hong Kong issues. When the
British MPs planned to conduct investigations in Hong Kong, Beijing denied their entry. Tan
Zhiyuan, director of the Constitutional and Mainland Affairs Bureau refuted the British slanders
and tricks, arguing that Britain has no sovereignty, nor administration and supervision powers over
Hong Kong, and the so-called “moral responsibility” is nothing but nonsense. Wang Guoxing, a
representative of Hong Kong Federation of Trade Unions, stated that the testification of the
oppositionists in Hong Kong, overtly assisting foreign forces to interfere with the internal
affairs of Hong Kong, was an act of losing national dignity and caused huge harms to Hong
Kongese and the Chinese people at large. Wu Liangxing, a member of the legislative council on
banking industry in Hong Kong, said affairs in Hong Kong belong to China’s internal affairs with
which other countries have no power to interfere, and the oppositionist senators who “cooperated”
in the hearings conducted by foreign countries were obviously incurring foreign forces to do so.

The Chinese government also consecutively condemned the ridiculous hearings on the
Sino-British Joint Declaration by the British House of Commons. As early as July 25, 2014, Hong
Lei, the spokesman of China’s Foreign Ministry, pointed out that affairs in Hong Kong belong to
China’s internal affairs with which the British hearings were interfering, and China would like to
express strong dissatisfaction and resolute opposition to its actions. The Chinese government
would oppose to any foreign forces interfering by any pretexts in China’s internal affairs.5” On
December 3, 2014, Hua Chunying, the spokeswoman of China’s Foreign Ministry claimed in a
more definite manner that Hong Kong had already returned back to China since 1997. Hong Kong
is a special administrative region of China. It had been made clear on China’s resumption of the
exercise of sovereignty over Hong Kong and the relevant arrangements during the transition
period in the Sino-British Joint Declaration of 1984. The respective rights and obligations of both
China and Britain were also clearly defined. Britain had no sovereignty, nor administration and
supervision powers over Hong Kong, and the so-called “moral responsibility” did not exist at all.
It was unacceptable and untenable for Some British people attempted to use “moral responsibility”
to confuse the public and interfere in China’s internal affairs. This was unacceptable and
untenable.®

It is obvious that the statements made by the Chinese government and the patriots in Hong Kong
in 2014 coincide perfectly with the detailed arguments brought up by Mr. Chen as early as 2008.

Mr. Chen is fast-learned and wealthy in knowledge, and many of his views in the book on
international economic law come from his sedulous research and persistent dialogues with the
international academia. He once had in-depth discussions about academic issues with
distinguished scholars in international economic law, such as Louis Henkin, Andreas F. Lowenfeld
and John H. Jackson. He keeps renewing his knowledge and trying to introduce the new

57 See China’s Strong Dissatisfaction with the British Hearing on the Implementation of the Sino-British Joint
Declaration in Hong Kong, at http://es.miqisg.com/portal.php?mod=view&aid=2005.

%8 See The Spokeswoman of China's Foreign Ministry Hua Chunying Meets the Press, 2014/12/03
http://www.fmprc.gov.cn/mfa_chn/fyrbt_602243/t1216342.shtml.
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developments of the international economic law in China to international peers. What’s more
commendable is that Mr. Chen has detected the colonialism and unilateralism, especially the
U.S.-style double standards, in the books written by foreign scholars in international economic law.
Therefore, he devoted all his life to the reform of the old international economic order and the
establishment of a new international economic order. He insists the approach of seeking truth from
facts and finished the book The Voice from China—An Chen on International Economic Law after
30 years of hard work. “With an even structure and novel views, this book features Chinese styles
and characteristics by expounding innovative academic ideas distinct from those of the developed
countries in the west. Dedicated to the initial establishment of the theoretic system of international
economic law with Chinese characteristics under the guidance of Marxism, this book has forged a

theoretical arm for the international underprivileged to struggle for equitable interests.”>

In the third plenary session of the 18th National Congress of the CPC, “to construct a new
open-style economic system” has been promoted to a strategic level. To strengthen the research on,
and to improve the rule of, international economic law has become the core requirements and
necessary guarantees for the strategies of “One Belt, One Road” and “Going global”, and the
establishment of the BRICS Development Bank and the Asian Infrastructure Investment Bank.
Wang Yang, the vice premier of the state council of China, pointed out in an article that we need to
intensify the foreign-related legal work and proactively engage in the formulation of international
rules.®® Deeply rooted in the national interests of the Chinese people, against the backdrop of the
socialist system with Chinese characteristics, and based on the status quo of China as a developing
economic and trade power, this book has served as an important response to the heated and
difficult issues on the basic international economic law theories. At present, it has been dragging
on over the multilateral trading system and, the mega-FTAs such as Trans-Pacific Partnership
Agreement, Transatlantic Trade and Investment Partnership and Regional Comprehensive
Economic Partnership and hundreds of FTAs with investment rules have reflected the
reconstruction process of international economic and trade rules. Mr Chen pointed out in his book
that “the four ‘safety valves’ in China’s BITs with foreign countries should not be rashly
dismantled”,®* which is of critical relevance to protecting China’s national interests in the
negotiation of BITs with the United States and the Europe. Viewing the classics and ancient works
cited in the book, no matter the ancient Chinese poetry or the masterpieces from the west, the
readers can have a better appreciation of the peculiar perspective of a Chinese scholar in the field
of international economic law.

Thus, we firmly believe that the book The Voice from China—An Chen on International
Economic Law, the monumental work of Mr. Chen, will surely be able to go global under the
background of globalization and China’s soaring economic growth, and the voice from China can
certainly get heard in the international arena.

59 China’s National Planning Office of Philosophical and Social Sciences, The Experts’ Evaluation Opinions on the
Manuscript of The Voice from China, November 22, 2013.

60 See Wang Yang, To Intensify the Foreign-Related Legal Work, People’s Daily, November 6, 2014, sixth edition.

81 Supra note 1, p. 273.
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11.2: A Highly Recommendable Monograph that Senses the
Pulse of the South

Book Review

The Voice from China: An CHEN on International Economic Law, by An CHEN

(Understanding China, Springer, 2013)

Qingjiang Kong*

The Voice from China: An CHEN on International Economic Law (herein referred to as The Voice
from China), which was recently published by Springer, one of the world’s leading academic
publishers, is a dear gift for the academic society. Professor CHEN, who served as the President
(1993-2011) and is acting as the Honorary President (2012- ) of the Chinese Society of
International Economic Law (CSIEL), is a pioneering explorer of international economic law in
China. He helps inspire the researchers in this new discipline and guide their academic pursuits. It
is no exaggerating to say that the academia, particularly the young generation was jubilant to learn
of the publication of this brilliant monograph.
The Voice from China is composed of several chapters. These chapters-- either concerned with
investment regime or trade issues-- are independent yet mutually supportive and therefore form an
integrated academic work. Throughout the book, outstanding is the theme, which mainly purports
criticizing the existing international economic order for its lack of rationality, and, proposing the
establishment of a fairer and more reasonable international economic order.
In the aftermath of the global financial crisis of 2007/08, the old global economic infrastructure
turned out to be defective, making the reform of the infrastructure a pressing issue. Hereto, the
world powers are found to engage in a new round of competition to grab the leadership of
international economic rule-making. As the biggest developing country and a rising power, China
has to make her voice be heard. Under this circumstance, The Voice from China came out timely to
reflect the author’s humanistic concerns over innovative international economic order regardless
of critics and disagreements. Where an array of scholars, home and abroad, are comfortable with
and boasting the existing international economic order that is based on the seemingly perfect
“liberalism”, the author is not shy to disclose his identity as a China-born-and-bred scholar,
advocate China’s responsibility to contribute to the emerging new international economic order,
and call for a China active in participating the international rule-making process. The author’s
perspectives and opinions, which originate from China’ indispensable national interest, reflect
nothing but the author’s true patriotism as an international economic law scholar.

It is worth noting that the author is not a narrow-minded nationalist at all. His publication is a best

*  Professor of Law, Dean of International Law School, China University of Political Science and Law. An initial
English version, which is primarily based on the Chinese version, was prepared by Tiangi Yu.
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example of how international economic law can be full of humane concerns on the interests of
developing countries and the breath of billions of vulnerable people therein. From the global
perspectives, The Voice from China insightfully presents and addresses the common concerns of
the South in fighting for a fairer international economic order, thus making itself a great
contribution. The meticulous theoretical analysis of international economic order and blatant
critics of various parties’ arguments are both highly relevant and thought-provoking. From the
criticism of existing international economic order, to the proposal to have in place a brand new
international economic order, what is evident is the image of a compassionate master in the realm
of international economic law, who has great care about the whole world. At a time of setting up
new rules after breaking down the olds, The Voice from China helps guide the South as a whole
how to get involved in the rule-making for international economy.

Another academic value of The Voice from China lies in that it either sketches or details the
development of Chinese international economic law, especially in that it points to the direction of
how to advance the Chinese international economic law. It is of instructive significance to help
international law scholars fully and properly understand the international economic law with
Chinese characteristics, as well as to sharpen their research skills for the studies of Chinese
international economic law.

I firmly believe that The Voice from China will, like any solemn monograph, undergo harsh testing
of history and moreover, make the author a representative authority with significant contribution

to the studies of international economic law.
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1 An CHEN, On the Marginality, Comprehensiveness, and Independence of International Economic Law Discipline,
in An CHEN, The Voice from China -- An CHEN on International Economic Law, Springer, 2013, pp.8-12.

2 An CHEN, On the Misunderstanding Relating to China’s Current Developments of International Economic Law
Discipline, in An CHEN, The Voice from China -- An CHEN on International Economic Law, Springer, 2013, p.34.
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8 An CHEN, A Reflection of the South-South Coalition in the Last Half Century from the Perspective of
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9 An CHEN, To Open Wider or to Close Again: China’s Foreign Investment Policies and Laws; To Close Again or to
Open Wider: The Sino-US Economic Interdependence and the Legal Environment for Foreign Investment in China
After Tiananmen, in An CHEN, The Voice from China -- An CHEN on International Economic Law, Springer, 2013,
pp.407, 453.

10 An CHEN, Should the Four “Great Safeguards” in Sino-foreign BITs Be Hastily Dismantled? Comments on Critical
Provisions Concerning Dispute Settlement in Model US and Canadian BITs; Distinguishing Two Types of Countries
and Properly Granting Differential Reciprocity Treatment: Re-comments on the Four Safeguards in Sino-Foreign
BITs Not to Be Hastily and Completely Dismantled; Should “The Perspective of South—North Contradictions” Be
Abandoned?: Focusing on 2012 Sino-Canada BIT, in An CHEN, The Voice from China -- An CHEN on International
Economic Law, Springer, 2013, pp.273, 309, 373.

11 An CHEN, On the Supervision Mechanism of Chinese Foreign-Related Arbitration and Its Tally with
International Practices, in An CHEN, The Voice from China -- An CHEN on International Economic Law, Springer,
2013, p.581.

12 An CHEN, The Three Big Rounds of US Unilateralism Versus WTO Multilateralism During the Last Decade: A
Combined Analysis of the Great 1994 Sovereignty Debate Section 301 Disputes (1998—-2000) and Section 201
Disputes (2002—-2003); On the Implications for Developing Countries of “the Great 1994 Sovereignty Debate” and
the EC-US Economic Sovereignty Disputes, in An CHEN, The Voice from China -- An CHEN on International
Economic Law, Springer, 2013, pp.103, 159.
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12.2: A Chinese School of Jurisprudence on International

Economic Law

-- A book review on The Voice from China: An CHEN on International Economic Law
Li Wangiang*

It is admirable that Professor An CHEN finished his monograph in English at the age of 85. This
monograph, titled as The Voice from China: An CHEN on International Economic Law, is a
quintessence of his five-volume book series published by Fudan University Press five years ago
and some of his articles thereafter. Nevertheless, it reflects a three-dimensional panorama of
Professor CHEN’s academic achievement and activities to the international academia.

Professor CHEN is one of the rare pioneers in the research field of international economic law
(IEL). Since the inception of China’s policy of reform and openness (CPRO), he has been
concentrating his energies on the IEL and the CPRO. As a founding member and former Chairman
of Chinese Society of International Economic Law, he has played a leading role in the
establishment and enhancement of the discipline of the IEL in China. He takes an international
investment project as an example to show how an international economic transaction may be
governed by international law and domestic law, public law and private law, substantive law and
procedural law, as well as trade law, investment law, tax law and financial law etc. Based on this
practical analysis, he points out that IEL is a novel branch of legal discipline in response to the
objective reality. This legal discipline adopts an interdepartmental and interdisciplinary approach

of investigation and is an organic marginal independent synthesis. !

Facing some
misunderstandings and suspicions to the IEL, such as so-called “nonscientific or nonnormative”,
“polyphagian or avaricious”, “fickle fashion or stirring heat”, and “duplicating version or importing
goods”, he wrote an article to rebut or correct these opinions one by one, which prove the

scientific and normative nature and the strong vitality of the IEL from different perspectives.?

As a legal phenomenon, the IEL can be reviewed and treated from different approaches. What
Prof. CHEN has been taking consistently is the “South-North Contradiction” approach. Thanks to
his achievements and influence, a Chinese School of Jurisprudence on the IEL featured by this
approach has come into being in China. Based on two factors, this school of jurisprudence on the
IEL is of special significance to China. One is that some developed countries adopt “containment
strategy” in response to China’s rise. The other is that some western countries treat China in an
alien way because of China’s political system. According to Prof. CHEN, establishing New

* Professor of law, Xi‘an Jiaotong University, China; Former Dean of International Law School, North-Western
University of Political Science and Law, China

1 An CHEN, On the Marginality, Comprehensiveness, and Independence of International Economic Law Discipline,
in An CHEN, The Voice from China -- An CHEN on International Economic Law, Springer, 2013, pp.8-12.

2 An CHEN, On the Misunderstanding Relating to China’s Current Developments of International Economic Law
Discipline, in An CHEN, The Voice from China -- An CHEN on International Economic Law, Springer, 2013, p.34.

100



International Economic Order (NIEO) is a way for developing countries like China to be treated
justifiably and China shall play an active and constructive role in this process. In checking and

reshaping the IEL, the following points shall be adhered to:

Firstly, the identity of China as a developing country must be recognized. Prof. CHEN holds it is a
fact that China is one member within the disadvantaged groups as well as one of the biggest
developing countries in the world.? Based on this standpoint, he has attached great importance
to the study of the basic issues in IEL such as economic sovereignty, South-North conflicts and

South-South cooperation.

Secondly, the goal China shall firmly pursue is the establishment of a just, fair and reasonable
NIEO. Facing the existed IEL, including varieties of “rules of game” for international economic and
trade affairs, neither “accepting all” nor “denying all” is a right attitude. Prof. CHEN holds a full
review and investigation shall be carried out from the perspective of campaigning for and
maintaining the equal rights and interests of the international weak groups, and law-abiding and
law-reforming shall be combined together. For each and every rule which is in violation of justice
and fairness, the weak groups shall seek to reform, abolish, or eradicate it through all possible

ways and approaches.*

Accompanying the advocacy for the NIEO, some other theories have prevailed to some extent,
such as “Neoliberalistic Economic Order”, “Constitutional Order of the WTO”, and “Economic
Nationalism’s Disorder of Globalization”. Although the core of these theories is reasonable in
some sense and could be utilized critically, Prof. CHEN reminds that the former two can be a kind
of mental opium and disintegrate the unions of the weak states, while the latter one can be a
kind of mental shackles and prevent the weak states from establishing the NIEO.>

Thirdly, the role China is playing in the course of establishing the NIEO shall be one of the driving
forces. China shall act ideologically and in style as a large nation, be brave in assuming
responsibilities, and join force with all other weak states in advocating and participating in the

establishment of a harmonious world.®

Lastly, the pathway to achieve the goal of establishing the NIEO is South-South Cooperation. Since

3 An CHEN, What Should Be China’s Strategic Position in the Establishment of New International Economic Order?
With Comments on Neoliberalistic Economic Order, Constitutional Order of the WTO, and Economic Nationalism’s
Disturbance of Globalization, in An CHEN, The Voice from China -- An CHEN on International Economic Law,
Springer, 2013, p.204.

4 An CHEN, Some Jurisprudential Thoughts upon WTO’s Law-Governing, Law—Making, Law-Enforcing,
Law-Abiding, and Law-Reforming, in An CHEN, The Voice from China -- An CHEN on International Economic Law,
Springer, 2013, pp.245-248.

5 An CHEN, What Should Be China’s Strategic Position in the Establishment of New International Economic Order?
With Comments on Neoliberalistic Economic Order, Constitutional Order of the WTO, and Economic Nationalism’s
Disturbance of Globalization, in An CHEN, The Voice from China -- An CHEN on International Economic Law,
Springer, 2013, pp.190-204.

6 An CHEN, What Should Be China’s Strategic Position in the Establishment of New International Economic Order?
With Comments on Neoliberalistic Economic Order, Constitutional Order of the WTO, and Economic Nationalism’s
Disturbance of Globalization, in An CHEN, The Voice from China -- An CHEN on International Economic Law,
Springer, 2013, pp.174-175.
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the South is far weaker than the North in contemporary international society and the group of
international powers (such as G7) has maintained the dominant position for as long as over 30
years in international economic fields, the international weak groups’ demand for law-reforming
to strengthen themselves up shall not be expected to be accomplished once and for all, nor shall
they take actions dividedly and single-handedly. Prof. CHEN points out the only feasible and
effective way is through South-South Coalition to keep mobilizing and agglomerating the
collective power unswervingly with the aim to establish the NIEO.”

The significance of the South-South Coalition has been embodied in the South-North
Contradiction. For over 60 years, the struggles between the South and the North usually
temporarily paused when the two sides reaching a compromise, after which new conflicts would
arise from new contradictions. As for the historic course and practice of South-North struggle,
Prof. CHEN proposes a generalization of the “6C Track” or “6C Rule”: Contradiction—Conflict—
Consultation—Compromise— Cooperation—Coordination—new Contradiction. .. But each new
circle is on a spiral upper level rather than on an exactly repetitive old one, thus pushing IEO and
the relating IEL towards a fairer level at a higher development stage. Consequently, the economic
status and rights of the international weak groups are able to acquire corresponding
improvements and safeguards.®

The Voice from China is not only an advocacy of struggling against international hegemony and
striving for international justice, but also a convergence of Prof. CHEN’s patriotism and realism.
Although starting his legal research as late as the inception of China’s Openness Policy, Prof. CHEN
has endeavored to keep pace with the times. He has dedicated vast energy and wisdom to the
research of Chinese reality. He wrote papers to eradicate the misunderstandings and suspicions
to China’s Openness Policy both at the earlier stage of 1980s and 1990s.° Facing the complicated
issues in international investment law, he presented constructive suggestions to the decision
makers through his painstaking research work. For example, his viewpoint that the “Four
Safeguards” in Sino-foreign BITs can not be hastily and completely dismantled is of great
importance to the protection of China’s economic sovereignty.’? Soon after the enactment of
China’s Arbitration Law, he did a critical research on the law and proposed suggestions on how to
reshape it.'! He made an analysis on how America interacted with the WTO in the first decade of

7 An CHEN, A Reflection of the South-South Coalition in the Last Half Century from the Perspective of
International Economic Lawmaking: From Bandung, Doha, and Cancun to Hong Kong, in An CHEN, The Voice from
China -- An CHEN on International Economic Law, Springer, 2013, p.207.

8 An CHEN, A Reflection of the South-South Coalition in the Last Half Century from the Perspective of
International Economic Lawmaking: From Bandung, Doha, and Cancun to Hong Kong, in An CHEN, The Voice from
China -- An CHEN on International Economic Law, Springer, 2013, pp.233-238.

° An CHEN, To Open Wider or to Close Again: China’s Foreign Investment Policies and Laws; To Close Again or to
Open Wider: The Sino-US Economic Interdependence and the Legal Environment for Foreign Investment in China
After Tiananmen, in An CHEN, The Voice from China -- An CHEN on International Economic Law, Springer, 2013,
pp.407, 453.

10 An CHEN, Should the Four “Great Safeguards” in Sino-foreign BITs Be Hastily Dismantled? Comments on Critical
Provisions Concerning Dispute Settlement in Model US and Canadian BITs; Distinguishing Two Types of Countries
and Properly Granting Differential Reciprocity Treatment: Re-comments on the Four Safeguards in Sino-Foreign
BITs Not to Be Hastily and Completely Dismantled; Should “The Perspective of South—North Contradictions” Be
Abandoned?: Focusing on 2012 Sino-Canada BIT, in An CHEN, The Voice from China -- An CHEN on International
Economic Law, Springer, 2013, pp.273, 309, 373.

11 An CHEN, On the Supervision Mechanism of Chinese Foreign-Related Arbitration and Its Tally with
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this organization and revealed America’s “double standards” to the sovereignty. It is a reminder
that the sovereignty shall be stuck to for developing countries at any time!... To sum up, as an
authority in Chinese academia of international economic law, Prof. CHEN’s voice can always be
heard at each critical moment or about each critical incident concerning the IEL, which has
always been an advocacy for the rights and interests of the international weak groups.

International Practices, in An CHEN, The Voice from China -- An CHEN on International Economic Law, Springer,
2013, p.581.

12 An CHEN, The Three Big Rounds of US Unilateralism Versus WTO Multilateralism During the Last Decade: A
Combined Analysis of the Great 1994 Sovereignty Debate Section 301 Disputes (1998—-2000) and Section 201
Disputes (2002—-2003); On the Implications for Developing Countries of “the Great 1994 Sovereignty Debate” and
the EC-US Economic Sovereignty Disputes, in An CHEN, The Voice from China -- An CHEN on International
Economic Law, Springer, 2013, pp.103, 159.
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13.2: Never Covered by Cloud, Insisting Profound Insight

- Comments on The Voice from China

Han Liyu®

On receiving the monograph The Voice from China: An CHEN on International Economic Law of
about 800 pages written by Prof. An CHEN, published in 2014 by famous publisher Springer, |

could not help being moved by the book, the opinions, and the spirit of Prof. An CHEN.

It was in 1999 when the annual meeting of Chinese Society of International Economic Law(CSIEL)
was held in Shenzhen University that | first met Prof. CHEN. This was also the first time | attended
the activities of CSIEL, almost every attendants of the meeting being stranger to me, but | was
deeply impressed by Prof. CHEN, then the President of CSIEL, when he gave a speech in his
characteristically robust style, calling for “meeting friends with writings and rewarding home
country with knowledge”. Since then, either during the annual meetings of CSIEL or in other
occasions, it was normal to listen to speeches of Prof. CHEN, seek advices from him, and discuss
with him. To some extent, what | have achieved in my legal research should be attributed to the
influence, care and encouragement of Prof. CHEN, though he was not my academic adviser in
strict sense. This does not mean that | fully agree with all opinions of Prof. CHEN owing to
diffident ages, education backgrounds, life experiences and research interests etc. between us,

but my respect for Prof. An CHEN lasts forever.

Just as Prof. CHEN said himself in his book, The Voice from China was a updated English version of
his five-volume An CHEN on International Economic Law in Chinese published by Fudan University
Press in 2008. The English version not only reflects Prof. An CHEN’s deeper thoughts on
International Economic law, but also his effort to voice Chinese message on international plane,
which in broader extent puts into practice his belief “meeting friends with writings and rewarding
home country with knowledge”. Prof. CHEN is determined and thoughtful, and his thoughts on
International Economic Law are consistent, neither blocked by intricate developments nor for
occasions. He has supported his conclusions with good reasons and facts. Readers, either
domestic or international, will find perfect combination of historical lessons and modern thinking

in The Voice from China.

* Professor of Law, Renmin University of China; Panelist of WTO/DSB
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For some time Chinese scholars’ views on domestic issues and international affairs have been not
easy to be heard and understood by international community because of various reasons,
including factors of language, history, media, and cultural context. On the other hand, Sinologists,
owing to lack of rich experience in China and having their own special research interests, cannot
accurately and fully reflect the real views of Chinese scholars and the complex reality in China.
Born in Old China, experiencing the invasion of Japan, witnessing the change and development of
China, and trained in Harvard Law School, Prof. CHEN is in a good position to tell China’s story to
international community. Not satisfied with the reputation of one of most famous scholars in
China, Prof. CHEN has broken through and made his academic career to a new height at the age
of more than 80, with The Voice from China, which is based on China’s perspective and world
outlook. As a matter of fact, this is not the first time for Prof. CHEN to voice his views in
international forums. For many years Prof. CHEN has been doing his efforts to hold or attend
international conference, to publish articles in international journals, so as to make voice from

China to be heard by international community.

As one of noble character and high prestige and one with own special perspective on
International Economic Law, Prof. CHEN has been paying due respect for different opinions of
different people in different ages. “Respect for different opinions” is his long-held belief. Prof.
CHEN has always encouraged younger scholars to express their own views, and the more
difference from his the more encouragement from him. As far as | know, many Chinese young
scholars pay high respect for Prof. CHEN, though they don’t agree with Prof. CHEN in some points.
Prof. CHEN is always modest, and in my judgment his book titled The Voice from China, not The

Voice of China, also show his modesty.

Being one of the founders of CSIEL, Prof. CHEN has an extremely good knowledge of International
Economic Law. Besides a professor of Law, Prof. CHEN is also an arbitrator and a lawyer active in
the field of international transactions. The essays collected in The Voice from China include
different focuses, not only arguments for separate status of International Economic Law discipline
in China’s law education system, theoretical analysis of state sovereign and the new international
economic order, but also arguments with wisdom for international cases he handled. With
discussion of important topics such as state sovereign, South-South or South-North relationship,
international order, international investment, and one country two system etc., Prof. CHEN has
revealed the surging history of opening-up and reform in China and active practice of China’s
participation in international affairs since 1979, and made his own contribution in his own way as
a Chinese scholar to the new international economic order. Some essays, though finished long
time ago, still have inspirational implications for current international affairs, with deep insights

into future. This also implies that the academic style of Prof. CHEN sets an example for younger
107



scholars.

It says that there are a thousand Hamlets in a thousand people's eyes. So | won’t attempt to
make detailed comments on the contents of The Voice from China of about 800 pages, and | know
my any effort of this kind would be an effort in vain. | encourage readers themselves to read The
Voice form China. I'm sure readers all over the world would find his own Hamlets from The Voice

from China.

Last but not least, | want to express my own appreciation for the work of the Chinese Found for
the Humanities and Social Science. Without its project, i.e. the Chinese Academic Foreign
Translation Project (CAFTP), The Voice from China would not, | guess, been published in English by
international famous publisher; readers in English world would not have this privilege to have a
better understanding of modern China through the lens of Prof. An CHEN; and the dream
cherished by Prof. CHEN of “meeting friends with writings and rewarding home country with

knowledge” would not come true so soon.
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1 peter Malanczuk, Akehurst’s Modern Introduction to International Law, 7th ed., Routledge, 1997, pp. 15-18.
2 E.g., Andreas F. Lowenfeld, International Economic Law, 2nd ed., Oxford University Press, 2008.
3 E.g., Andrew Land, World Trade Law after Neoliberalism: Re-imagining the Global Economic Order, Oxford
University Press, 2011.
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6 Phillippe Sands, Lawless World: Making and Breaking Global Rules, Penguin Books, 2005, p. 95.
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14.2: Disregarding Whither the Wind Blows, Keeping Firm

Confidence of His Owns

- A Reuvisit to Prof. CHEN’s Research on NIEO
He Zhipeng®

I. Two Mainstream Approaches of International Economic Law Research

As a part of the science of law, the studies on international economic law cannot really
deviate from mainstream approaches of legal studies and create something totally new. Since the
mainstream approaches of legal studies may be categorized into positivism and natural law
theory,! the means of studying international economic law may also classified into two streams,
namely, descriptive studies and normative studies. Descriptive studies mainly try to illustrate
existing rules, organizations, and operation, to explain the meaning of rules through semantic
analysis, to discover the status of operation by analyzing statistics, or demonstrate achievements
and problems arising from the enforcement of rules in practice based on case studies.?
Normative studies need a set of principles of justice as prerequisite, and then, their main task is
to make judgments on whether relative rules and practices may be regarded as legitimate
through a critical, reflexive examination of such rules and practices, or to specify the area and
direction of international economic law for improvement.® This approach is the specific
embodiment of natural law approach from the field of legal theories into the field of
international economic law, and should be regarded as an express value analysis.

Although at the superficial level these two approaches are different, they are closely related
in many ways. A convincing value analysis must be based on solid positive studies, and many
positive studies may implicitly include some basic value judgments behind it.* Thus, those who
prefers positive studies and those who prefers values analysis should respect and appreciate each
other instead of regarding implacably their own studies as the right approach and the other
approach as wrong. Therefore, a good legal study may emphasis in a certain approach, but not
choose one and abandon the other.

Professor An CHEN, as one of the top scholars in international economic law in China, has not
only achieved a lot in positive studies in international investment law, but also tried much in
critical studies in the orientations of international economic law, and put forward many inspiring
points of view. The research on new international economic order (NIEO) along with the position
of China in the process of it is a typical and representative part.

* Professor of Law, Collaborative Innovation Center of Judicial Civilization, Jilin University, China.
1 Peter Malanczuk, Akehurst’s Modern Introduction to International Law, 7t ed., Routledge, 1997, pp. 15-18.
2 E.g., Andreas F. Lowenfeld, International Economic Law, 2" ed., Oxford University Press, 2008.
3 E.g., Andrew Land, World Trade Law after Neoliberalism: Re-imagining the Global Economic Order, Oxford
University Press, 2011.
4 John Finnis, Natural Law and Natural Rights, 2" ed., Oxford University Press, 2011, pp. 27-29, 281-285; Robert
George, In Defense of Natural Law, Oxford University Press, 1999, pp. 108-109.
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Il. The Rise and Fall of NIEO

Professor An CHEN examined the background and history of setting up NIEO, and probed
into the importance of NIEO in international society even in the 215t century. The NIEO movement,
originated in the 1960s, may be understood as the continuation and upgrading of
self-determination after the end of colonial times. The new independent states were not treated
fairly since they had been invaded and exploited in the history and were still harmed by the
international economic system at the time being.” The former suzerains, now acting as the
promoter of international economic system and the creator of international law, took welfare and
interest to their own territory by the rules they established, and made the developing states poor
and weak. Such system cannot be legitimized. ® According to Professor An CHEN, there are three
most commonly observed defects of international economic law-making process: 1) It is up to the
heads or representatives from several most developed countries to consult and manipulate
secretly before a basic framework is determined. 2) Unfair and unreasonable voting mechanisms
are enacted into the regime of global economic organizations in advance. 3) US, as the only
superpower of the world, has been constantly pursuing the policy of “the superiority of US
national interests” and “double standards towards itself and others ” in her participation in the
decision making process of global economic issues.”

The proposition of NIEO should be regarded as efforts to get away with the old and set up
the new, as well as a critical examiner of past traditions and a trail blazer for future generation.
However, these efforts would definitely influence short-term and local interest of the developed
countries. Hence, the developed countries’ reaction towards NIEO was far from enthusiastic.®
Some scholars from developed countries are inclined to argue that the documents proscribing
the advocates of NIEO are not legally binding and cannot establish international legal obligations.
The developed industrialized states reluctantly accepted some conditions such as the Generalized
System of Preferences (GSP) to carry forward NIEO, to a large extent due to the pressure of
Energy Crisis during the 1960s-1970s, plus the need for political balance during the Cold War. °

As soon as the Cold War ended, the voice of developing countries seeking for NIEO was
submerged by two interlinked waves, namely neo-liberalism and globalization. De-regulation,
privatization, and free market became overwhelming voice in the world. Main international
economic institutions in the world, such as the WTO, the World Bank, and IMF, engaged in the
establishment of “new” international economic laws based on the liberalist notions. It seemed
that the development of international economic law was in the track of unilateral hegemony of
liberalism and went directly to the “end of history”, meanwhile, the striving for NIEO was in a
depressed stage.

Practice is the sole criterion for testing truth. The history has not meeting its end. The

5 An CHEN (ed.), Problems of International Economic Law (in Chinese), Higher Education Press, 2002, pp. 31-32,
38-39.
6 Phillippe Sands, Lawless World: Making and Breaking Global Rules, Penguin Books, 2005, p. 95.
7 An CHEN, Some Jurisprudential Thoughts upon WTOQ’s Law-Governing, Law-Making, Law-Enforcing, Law-Abiding,
and Law-Reforming, in An CHEN, The Voice from China-- An CHEN on International Economic Law, Springer, 2013,
pp. 243-244.
8 Ppeter Malanczuk, Akehurst’s Modern Introduction to International Law, 7t ed., Routledge, 1997, pp. 27,
233-235.
9 John W. Yound and John Kent, International Relations Since 1945, 2" ed., Oxford University Press, 2013, pp. 274,
303.

115



universal dissemination of liberalism, in many occasions, has not made benefit for developing
countries, and even made developed countries themselves in trouble by the bubbles named
“financial innovation”.

What should the future of international economic law be?

lll. China’s Position in International Economic Law

The change of international law may occur in substantive matters, or in procedural matters.
The change may be in a general and overall dimension, or may be in a specific and regional level.
However, all changes must be initiated by the will and activities of actors. Such actors, although
including intergovernmental organizations (IGOs), non-governmental organizations (NGOs),
multi-national companies (MNCs), and individuals, mainly appear as states. Since states are the
most powerful, most influential, and most convenient to appear in international stage. If a State
cannot form its own status clearly, and demonstrate it by academic, political, and legal means,
the change of international regime may lose discourse of that state. This circumstance may not
only affect the interest of a state, but the whole developing process of international law.

A comparatively balanced international legal system may only be possible based on the
negotiation of states with various preference of interest and various idea of international
mechanism, and such a negotiation may create deliberate democracy in international society. It is
necessary to mention that an absolute balanced mechanism in international law never existed.
Even in the case that all states have the opportunity to express their views, as a type of
international game, the asymmetric powers of states may change into the contrast of bargaining
power in international negotiation, and then result in a status that could be unfavorable for the
weak parties.

During the course that China interacts with the current system of international economic law,
China is faced with many tasks. For many scholars, it is a demanding mission, or even a
considerable accomplishment for China to be involved in the current system, to understand the
current system, and to participate in the current system. But for Professor An CHEN, this is not
adequate. China still faces a more arduous, complicated, and significant task, that is to change
the current system. This task seems to be unnecessary to some scholars because they regard
international economic law regimes like the WTO as “model of international law”, or a perfect
example of international rule of law. If it is really so, the change of the current system is not so
desirable. Moreover, if the national interest of China is not substantially influenced by today’s
international regimes, China would not have the initiative to demand changing the present
system. Further, if China is not a country with negotiation power and discourse influence, the
impact of China’s efforts on changing the present system would not be significant.

Surely, Professor An CHEN doesn’t think so. He stresses: “As the largest developing country
peacefully rising in the world, China should play an important role in the historical course of
establishing the NIEO.1°

“Firstly, China should be the driving force of the establishment of the NIEO. ...Secondly,

10 An CHEN, “What Should Be China’s Strategic Position in the Establishment of New International Economic
Order? With Comments on Neoliberalist Economic Order, Constitutional Order of the WTO, and Economic
Nationalism’s Disturbance of Globalization”, in An CHEN, The Voice from China-- An CHEN on International
Economic Law, Springer, 2013, p. 169.
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China should dedicate herself to becoming one of the mainstays of ‘South-South Self-reliance
through Cooperation’.... Thirdly, China should adhere firmly to her strategic objectives and
principles accompanied by cooperating with all the weak states in the course of the
establishment of the NIEO. ...Fourthly, China should take a clear-cut stand and be in harmony with
other countries while reserving differences in the course of establishing the NIEO.”1!

It is true that international economic regimes like WTO has made substantial progresses
compared with what we had before. However, judging from the interest of developing countries,
they still lack fairness.’> The special treatment for developing countries in the WTO after the
Uruguay Round cannot really achieve the goal of capacity building for developing countries since
most of them are just “soft measures” or merely setting up period of transition. 3 There are
provisions in the Protocol on the Accession of the People’s Republic of China which are obviously
unfavorable for China, and cases have already shown that such provisions may take disadvantages
to China. Now, China has already gained the position of a political and economic great power in
the global scale, if she cannot show the image as a great power, assume the responsibility of a
responsible states, cannot endeavor to establish a better international regime on behalf of a
great number of states who, like China, are not advanced in science and technology, and not
developed in industries, has a low GDP per capita, the development of herself would be
negatively affected, and a just, stable, healthy, and sustainable development of international
society would be difficult.

Therefore, China must take some positive actions. The position and specific suggestions that
submitted by scholars of whom Professor An CHEN is a distinguished representative, may lay a
solid foundation in academic and practice level for China’s discourse in the evolution and
innovation of international economic law & international economic order worldwide.

IV. Professor An CHEN’s Academic Contribution

Professor An CHEN is very diligent in making research, he thinks about legal issues critically
with a set of ideal based on third world interests, and has contributed a lot in fundamental
theories of international economic law, the position of China in international economic law,
international investment law, arbitration law and many other fields, by many works including high
level articles as well as textbooks and monographs.

From these research works, it is not hard to find out that Professor An CHEN has provided
many inspiring views in critical analysis on international law. These works embodied the author’s
concerns on national interest, concerns on the orientation of international economic law,
concerns on the future of international society. They expressed the ideals of a scholar’s seeking
for academic truth, as well as a solid realistic basis for the constellation of international society.
For those who agree with international economic law mechanism status quo and highly endorse
it, these views may not be acceptable; however, they definitely present important discourse

11 An CHEN, What Should Be China’s Strategic Position in the Establishment of New International Economic Order?
With Comments on Neoliberalist Economic Order, Constitutional Order of the WTO, and Economic Nationalism’s
Disturbance of Globalization, in An CHEN, The Voice from China-- An CHEN on International Economic Law,
Springer, 2013, pp. 169, 174-175.
12 M. Matsushita, T. J. Schoenmaum, and P. C. Mavoidis, The World Trade Organization: Law, Practice, and Policy,
2"d ed., Oxford University Press, 2006, pp. 912-913.
13 E.-U. Petersmann (ed.), Reforming the World Trade Organization: Legitimacy, Efficiency, and Democratic
Governance, Oxford University Press, 2005, pp. 233-274.
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arousing further thinking and discussion.

Professor An CHEN’s research achievements form an important part in international legal culture,
and should be deemed as a treasure he contributed to the academia in China and the whole
world. In his works, not only the substantive contents and conclusions are worth leaning
repeatedly, but the independent academic spirit, deep concern on national interest, and critical
research methodology are all worth taking seriously and drawing useful experiences. In other
words, disregarding to whither the prevailing wind blows , Professor An CHEN has kept a firm
confidence of his owns. His contributions are saliently featured by holding a firm Chinese stand
while taking a global broad view, and by insistently pursuing the fair and reasonable development
of international economic order, and thus advocating for China’s self-position and orientation
during this process, regardless of all kinds of voices otherwise preaching. With no doubt, scholars
of international economic law, domestic or abroad, have greatly benefited from Professor An
CHEN'’s works both in the sense of substantial viewpoints and methodological approach, and will
keep benefiting therefrom in the future.
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3 The scientific and detailed analysis on nationalism by Prof.CHEN, See The Voice from China, Springer Press,
2014, pp.200-203.%f “[jiEF X" —ia IR AR BN, 20 (R EREEE) (A4
% 130-134 1.

4 See Prof. Eric Yong Joong Lee, A Dialogue with Judicial Wisdom, Prof. An CHEN: A Flag- Holder Chinese
Scholar Advocating Reform of International Economic Law, published in The Journal of East Asia and International
Law , Vol. 4, No.2, Autumn 2011, pp. 477-514. Korean Prof. Eric Lee is now the Editor-in-Chief of the said Journal .This
long Dialogue with 28 pages is now compiled in the Introdction of the English monograph TheVoice fromChina,
Springer Press, 2014, pp.xxxi-lviii.
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15.2: An Old Warrior’s New Defense of Global Justice

- Comments on The Voice from China
Wang Jiangyu*

The publication of The Voice from China: An CHEN on International Economic Law represents a
landmark development in the discourse of international economic law. As a matter of fact, it is
the single most important book on the New International Economic Order (NIEL) published in
recent years. This enormous book, featuring almost 800 pages, is a collection of 24 representative
articles selected from the voluminous scholarship authored by Professor An Chen that spanned
the past 30 years.

This English monograph has successfully won the support from the Chinese
Academic Foreign Translation Project (CAFTP), making itself the first of such kind
within the academic circle of International Economic Law in China. According to the
official specifications' from the National Social Science Fund of China (NSSFC),
CAFTP is one of the major categories of projects set by the NSSFC and approved by
the National Philosophy and Social Science Planning Leading Group of China in 2010.
This Project aims to promote Sino-foreign academic exchanges, and to facilitate the
outstanding works as well as prominent scholars in the field of philosophy and social
science towards the world’s academic stage. For this purpose, a major part of such
funding is allocated to sponsor the aforesaid achievements to be published in foreign
language through authoritative publishers abroad. It is expected that, by such way of
accessing and participating in foreign mainstream distribution channels, foreigners
could have a better understanding of contemporary China, its philosophy and social
sciences and its traditional culture. It is also expected that Sino-foreign academic
exchange and dialogue would hence be more active, and the overseas influence of
Chinese philosophy and social science would be enhanced.

In the Expert Review Report, some of the most professional peers opine that Prof. CHEN’s book
“contributes vastly in the sense of introducing onto the world arena a series of typical academic
views and mainstream ideas of Chinese International Economic Law scholars. The whole book is
well and uniquely structured, and loaded with creative points of views. With its obvious Chinese
character and style, this book has illustrated various innovational academic ideals and pursuits
that are different from those voices & views preached by some authoritative scholars from
Western developed powers. The author has endeavored to create a specific Chinese theoretical

* Professor of Law, Deputy Director, Centre for Asian Legal Studies, Faculty of Law, National University of Singapore
(7 A3 B 31k 23k F T TN R B R L B 1)

1 See“Q & A upon the Application for the Chinese Academic Foreign Translation Project(CAFTP) under the
National Social Science Fund of China(NSSFC)”,
http://www.npopss-cn.gov.cn/n/2013/0228/c234664-20635114.html
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system of International Economic Law under the guidance of Marxism, to further serve as a
theoretical weapon for the weak groups of international society to fight for their equitable rights

and interests.”?

“The Voice from China: An CHEN on International Economic Law” is a masterpiece
of Prof. An CHEN to practice his lifetime will of serving the home country with
knowledge and participating in the international competition of academic views. The
whole book is based on the common stand of China and other international weak
groups, and is indeed a strong & just Voice from China.

Divided into six parts, this magnificent book discusses both grand theories as well as practical
doctrinal issues in international economic law (IEL). It starts with discussions on the general
theories of international economic law, including a vigorous effort to define the IEL so that it can
be an autonomous academic discipline — and so that it should not be regarded as merely part of
public international law according to Prof. CHEN. However, the examination of the “Great
Debates” on contemporary economic sovereignty forms the crown’s jewels of this first part of the
book. Professor CHEN’ critique of U.S. unilateralism, contrasted with his praise of multilateralism
represented by the WTO, is powerful and passionate. The book also carefully examines and
defends China’s position on various issues concerning the international order. It offers by far the
best account of China’s attitude in this regard. Parts IV, V and VI examine, respectively, legal
issues concerning Sino-Foreign bilateral investment treaties (BITs), Sino-Foreign legislation and
China’s participation in the settlement of international economic disputes.

All the chapters, originally journal articles published by Professor CHEN in various places, have
three common features. First, they all put legal issues in their historical, political and economic
contexts. Although the book does not work much on doctrinal analysis of specific rules and cases
in international economic law — and hence it cannot be treated as such a reference book by
practicing lawyers, its wisdom lies more in the examination of international controversial issues
such as sovereignty, regulatory space, economic nationalism, U.S. unilateralism, the China threat
theory, etc. Second, it reasons from Southern perspective, meaning it sides with the developing
countries in the North-South division in the international economic order. However, unlike many
of the diehards in the camp of the Third World Approaches to International Law, An CHEN favors
multilateralism as well as an international economic order driven and led by international
institutions such as the WTO. He does not seem to view neoliberalism as an idea with the original
sin of oppressing the poor people in the developing countries on behalf of the billionaires in the
developed world. Rather, he is mainly opposed to the employment of unilateralism by some
Western countries, especially the U.S. Third, Professor CHEN is obviously also a patriot and even
an open-minded nationalist.> His passion to defend China’s relevant positions and behaviors at
the international level is remarkably impressive.

2 See Expert Review Report on the monograph manuscript of “The Voice from China”, issued by CAFTP
under the National Social Science Fund of China(NSSFC),Nov.22,2013.

3The scientific and detailed analysis on nationalism by Prof.CHEN, See The Voice from China, Springer Press,
2014, pp.200-203.
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The author of the book, Professor An CHEN, is one of China’s most prominent legal scholars and a
leading advocate of the southern view of international economic law, of course more from a
Chinese perspective. Born in 1929, Professor Chen has experienced or witnessed many of the
most important events in China and the world in the 20* century. His legal education walks from
formal legal education during the Republic of China period before 1949 to self-education of the
PRC legal system and international law after 1979. Reportedly, he started to devote his energy to
international economic law during 1981-1982, when, after the disastrous and lawless Cultural
Revolution, he was invited to be a visiting scholar at Harvard.* It is however a miracle that he was
able to turn himself into one of the world’s most distinguished scholars in this field given that he
only started to learn and work on IEL after he was 50 years old. More mysteriously, besides his
research, he also played a major role in reestablishing the Xiamen University Law School, which
was once interrupted and dismantled for 27 years since the 1953 nationwide “School
Adjustments” until 1980, and developed it into one of the very best law schools in China. By all
means, Professor CHEN deserves to be called a genius who is both talented and hardworking.

(FE. W8 Pk K)

4 See Prof. Eric Yong Joong Lee, A Dialogue with Judicial Wisdom, Prof. An CHEN: A Flag- Holder Chinese
Scholar Advocating Reform of International Economic Law, published in The Journal of East Asia and International
Law , Vol. 4, No.2, Autumn 2011, pp. 477-514.Korean Prof. Eric Lee is now the Editor-in-Chief of the said Journal .This
long Dialogue with 28 pages is now compiled in the Introdction of the English monograph TheVoice fromChina,
Springer Press, 2014, pp.xxxi-lviii.
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1 An Chen, THE VOICE FROM CHINA: AN CHEN ON INTERNATIONAL ECONOMIC LAW (Springer-Verlag 2013)
(Hereinafter TH VOICE FROM CHINA).

2 THE VOICE FROM CHINA, 453-466.
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1 Id at 459-465.
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16.2: TWENTY-FIVE YEARS OF EXPERIENCE SHOW THE
WISDOM OF AN CHEN’S 1991 PREDICTION OF INCREASING
COMPLEMENTARITY, COOPERATION AND INTERDEPENDENCE

OF SINO-AMERICAN INTERNATIONAL BUSINESS RELATIONS

—COMMENTS ON CHAPTER 14 OF CHEN’S MONOGRAPH
Stephen Kanter*

It is with special pleasure that | received and have had the chance to review Dean Chen An’s
recent volume, THE VOICE FROM CHINA.> This important work contains twenty-four articles
that represent a portion of Chen An’s significant scholarship over thirty years on China and
International Economic Law. It is an important source for anyone wishing to understand China,
and the development of her initial opening to the wider world from 1980 to China’s critical

position as one of the most important economic and international trading powers today.

Chen An played a vital role throughout this period of China’s reintegration into the world
economic and rule of law systems as a prominent scholar, as a forward-thinking educational
leader, and as a mentor to so many of China’s young lawyers who have participated in all of the
exciting developments of the last thirty years. He has also been a good friend to countless

international colleagues. | consider myself fortunate to be among their number.

I am particularly pleased to revisit Chapter 14, TO CLOSE AGAIN OR TO OPEN WIDER: THE
SINO-US ECONOMIC INTERDEPENDENCE AND THE LEGAL ENVIRONMENT FOR FOREIGN
INVESTMENT IN CHINA AFTER TIANANMEN.2 This chapter is based upon an insightful talk that
Chen An gave as part of an International Law Conference held in Autumn 1990 and hosted at
Lewis and Clark Law School, where | was serving as Dean, just over one year after the disturbing
1989 events in Tiananmen Square. These events created great tension in the Sino-American
relationship and raised doubts about the durability of cooperation and economic interaction

between our two countries.

Chen An boldly and correctly argued that the relationship would endure and grow stronger
despite problems (even serious ones) that would arise from time to time. He pointed to the
mutual benefits already accruing to both countries and noted six recent further reforms in China
that he knew would provide the basis for deeper economic interdependence. These included

* Professor of Law (Dean 1986-1994), Lewis and Clark Law School, Portland, Oregon.

1 An Chen, THE VOICE FROM CHINA: AN CHEN ON INTERNATIONAL ECONOMIC LAW (Springer-Verlag 2013
(Hereinafter THE VOICE FROM CHINA).

2 THE VOICE FROM CHINA, 453-466.
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revision of the 1979 Joint Venture Law, granting more rights and benefits to foreign investors;
easing of land use transfer rights within Special Economic Zones, promoting foreign investors to
land-tract development; simplification of the tax structure and improved tax incentives for
foreign investors; the opening and development of Shanghai’s Pudong district, extending a
significant key platform for foreign investors; improved enforcement of the Administrative
Procedure Law , allowing foreign investors easier to bring suits aganst Chinese governments; and
accession to the ICSID international dispute resolution mechanism , allowing foreign investors
to submit the investor-state disputes to ICSID for international arbitration.!

His predictions have been proven correct. Even the most optimistic among us in the 1980s and
1990s would have been hard pressed to envision the extraordinary pace of further development
of the Chinese economy, and the reforms he highlighted in his article played crucial roles.

From the first days of the Shanghai Communique in 1972 and the restoration of full diplomatic
relations in 1979 to the present, China and the United States have continued to develop closer
relations in every aspect of life. In addition to mutually beneficial economic interdependence,
our two peoples have shared cultural, educational and many other wonderful human

experiences.

Our world faces many serious problems that can only be successfully addressed through mutual
cooperation, respect and effort among peoples and governments, especially those of the world
powers. China and the United States are two of the most important of these powers, and it is
fortunate that the leaders of both of our countries are committed to building on the progress that
has been achieved in recent decades. Government-to-government contacts, meetings and
substantive problem solving at all levels have become a regular feature of our nations’
relationship. Our two Presidents, Barack Obama and Xi Jinping, have a close working and
personal relationship and they have exchanged invitations and visits. President Xi will be
making an important state visit to the United States in September 2015. This friendly and
candid atmosphere is conducive to progress on a wide range of issues from international conflicts
and peace, to a cleaner environment and energy security while ameliorating the threat of severe
climate change, to mutual understanding and open discussion of differences, and to improved
health and the reduction of poverty. This model, consistent with An Chen’s 1991 prediction, is
the right one for our new century and is essential for the well-being of the whole world.

| want to close with a personal note. | served as Fulbright Professor of Law at Nanjing University
Law Department in 1984-85, and will always fondly remember the visit my eight-year-old son and
I made to Xiamen at Dean Chen’s kind invitation in the spring of 1985. | greatly enjoyed giving
some visiting lectures, meeting a number of Chen An’s talented students (some of whom
subsequently were my students and obtained their J.D. degrees from our law school at Lewis and
Clark), and experiencing the kindness and hospitality of Chen An and his family and law
department colleagues. It is wonderful that he was able to return the visit and spend time with
us at Lewis and Clark in 1991.

1 Id at 459-465,

128



Chen An is a lao pengyou (old friend) of mine, and one of the important people who worked
throughout his career for constructive and friendly Sino-American relations. | congratulate him
on the publication of this fine volume and commend it to readers’ attention.

(2015/06/26)
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17.2: Review on Prof. CHEN’s English Monograph - Focusing

on the ISDS & 2015 China-U.S. BIT Negotiation

Gus Van Harten*

The Voice from China, by An Chen, offers a wide-ranging record of intensive scholarship on
China’s relationship to international economic law. It provides access to a rare and intriguing
perspective from China by one of the country’s most senior academics in the field. The book
collects 24 articles written by Professor Chen since the early 1980s. The articles cover broad
topics such as Chen’s proposed values to inform international economic law and an outline of
China’s bitter history in relation to foreign powers’ invasions and occupations. The articles also
examine specifics including the role of safeguards in investment treaties, dispute resolution in
Chinese commercial contracts, legal aspects of special economic zones, and the tension between
U.S. unilateralism and WTO multilateralism. As a whole, Chen’s writings offer a rich tapestry of
generalist ideals and specific decisions to represent China’s re-emergence and interaction with
the legal architecture of the international economy.

A refreshing feature of the book is its antidote to dominant themes of international investment
law scholarship, which has a heavy bias toward a Western capital-exporting point of view. That
dominant theme prioritizes interests of multinational companies — and the role of investor-state
lawyers and arbitrators as supporters of those interests — by defending the privileging of foreign
investors as a guiding norm of globalization. Meanwhile, values of democracy, self-determination,
and sovereignty are downplayed or denigrated, sometimes to such an extent as to suggest these
values are a greater threat to human welfare than corporate abuse of power, oligarchy, or
colonialism. At least, one hears little about the legacy of colonialism, on the one hand, and on the
other hand the links between that legacy and investor-state dispute settlement (ISDS) as
promoted primarily by the ISDS legal industry and North American and Western European
powerful governments.

In this context of such innumerable literature on international law, it is important to identify
perspectives from observers in countries victimized by colonialism in its various iterations.
Professor Chen’s book offers a refreshing antidote because he acknowledges and condemns
strongly colonialism in China and elsewhere and because he celebrates the achievements of the
Chinese people in resisting imperialism and fascist occupation. In turn, he strives to introduce
values emerging from China’s history into international economic law. For example, he does not
shy away from but rather calls out the “aggression and suppression by the Western powers and

* Gus Van Harten is an Associate professor at York University's Osgoode Hall Law School in Toronto, Canada. He
was previously a member of faculty at the London School of Economics. He has written three books on investment
treaties: Investment Treaty Arbitration and Public Law (OUP, 2007) , Sovereign Choices and Sovereign
Constraints: Judicial Restraint in Investment Treaty Arbitration (OUP, 2013) and Sold Down the Yangtze: Canada’s
Lopsided Investment Deal with China(IIAPP, Self-published, 2015). Open access to his publications can be found
at the Social Science Research Network and his research database on international investment arbitration and
public policy can be found at 11APP.
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Japan for more than a century” as “a humiliation to all Chinese people”. His historical awareness
motivated him to have a “strong sense of national pride and patriotism” and a “determination...
to strive for social justice” and “to contribute to [his] own country and to support all other weak
countries”. The connection between remembering colonialism and committing to
internationalism, especially on behalf of the weak, is the flipside of air-brushing colonialism from
academic literature in the interests of wealthy and powerful elites.

Yet it struck me that Professor Chen’s approach also presents a challenge for scholars in China. |
do not want to go far in commenting on another country with its own extraordinary history and
culture but will say that | see a tension between Chinese national pride and the apparent strategy
of playing by Western rules in the hope of beating the West at its own game. Chen stresses “we
should not blindly follow and completely accept... Western opinions” but rather “contemplate
independently and critically in order... to distinguish right from wrong”. | could not agree more.
However, | expect the immediate challenge in China is to decide what to accept knowingly and
what to reject, especially under pressure from the West.

Regrettably, my own country of Canada — under an exceptionally right-wing and often tactless
federal government — has been more an agitator than a moderator of Western militarism based
in part on the vilification of China. Chen calls the latter the “China Threat Doctrine”. This doctrine
was often invoked most recently in North America to promote the secretive ISDS provisions in the
U.S.-led Trans-Pacific Partnership (TPP) to a sceptical U.S. Congress and American people. Instead
of explaining how ISDS — and the privileging of foreign investors it entails — offers a public benefit
to outweigh the lack of independence, fairness, and balance in ISDS and its gross costs and risks
for the public, the TPP’s promoters instead focused on portraying the TPP as “anti-China” and
desirable on that basis.

What are we to make of the expansion of a U.S. model of ISDS in the TPP and its advertisement as
“anti-China”, especially if viewed alongside China’s own embrace over the last 15 years of a
muscular version of ISDS based largely on the U.S. model? China has also extended extraordinary
rights to foreign investors, has settled for limited exceptions to flexible concepts like “fair and
equitable treatment” for foreign investors, and has conceded its national sovereignty to ISDS
arbitrators who are dependent —in a manner that international judges clearly would not be — on
multinational corporations and executive officials who are more closely connected to the U.S.
Administration than any other country’s government. It seems the joint approach of China and
the U.S. is to endorse the transfer of power from national institutions — legislative, governmental,
or judicial — to foreign investors and private lawyers sitting as arbitrators. There are differences in
their approaches, but the Chinese way in ISDS tends to have followed the U.S. path. Even then,
ISDS is still presented in the West — to counter those weaks upset by its threat to democracy and
sovereignty — as anti-China and therefore desirable. | do not have a clear explanation for this
paradox but | think it warrants attention from Chinese and Westerners alike.

| offer the next comment as an academic who has criticized ISDS as anti-democratic,

institutionally biased, and lopsided in favour of large companies and wealthy individuals. | think
the most pressing question to emerge from Chen’s scholarship on ISDS involves China’s choices in
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the proposed China-U.S. bilateral investment treaty (BIT). A China-U.S. BIT would be the most
significant step, after the proposed Europe-U.S. Transatlantic Trade and Investment Partnership
(TTIP) and TPP, in the expansion of ISDS from its minority role to a dominant position in global
governance. In other words, a China-U.S. BIT complements the TTIP and TPP; inter alia,the TTP is
not merely anti-China but rather anti-sovereignty altogether.

What are the key challenges for China in such a BIT and will China reject ISDS on any of the
grounds | have identified? | think the answer is likely not. Drawing from the example of the 2012
Canada-China investment treaty — where | see Canada partly as having played the role of a
sacrificial lamb for Washington — there are a few major issues on which China and the U.S. will
face challenges in negotiating a BIT. The most prominent is market access. China has not given
market access on the basis of pre-establishment national treatment to foreign investors in its
investment treaties, including the 2012 Canada-China treaty, but has signalled a willingness to do
so with the U.S. For its part, the U.S., judging from its BIT record, will want an expansive version
of market access for U.S. investors in China combined with more limited market access by Chinese
investors to the U.S. economy. As an illustration, one can review the market access exceptions in
the Ecuador-U.S. BIT where the U.S. exempted practically all of the major sectors of its economy
from pre-establishment national treatment and Ecuador exempted virtually none in its own
economy. 'Having gone some way to allowing market access before the BIT negotiations really
began, a key question is how much market access China will be willing to give up and how little
China will be willing to accept in return.

Chen comments on the historical aim of the U.S. and other Western powers as reflected by the
unequal treaties imposed on China in the nineteenth century. Chen says: “By establishing banks
in China [they] monopolized the banking and finance of China”. Has the aim changed? BITs differ
from unequal treaties in many ways but a basic goal is constant: to facilitate the penetration of
China’s economy by U.S. companies on terms that are stacked in favour of the latter. How are the
terms stacked? Most importantly, they refer disputes about the terms to ISDS where the choice
of whom serves as an arbitrator is made ultimately by World Bank officials. Imagine if the
arbitrators were chosen instead by officials at an Asian Development Bank based on an allocation
of voting power relatively favourable to China, would the U.S agree with that ? It would be a
non-starter in the U.S., | expect. Will China accept a comparable concession to the U.S.? Arguably,
China has moved in this direction in other BITs, usually while occupying a capital-exporting
position, with other countries including Canada. But the big concession to the U.S.is yet to come.

What about other challenges in a BIT with the U.S.? Because Canada, as Chen puts it, tends to
follow the U.S. path “like a shadow to a person” — certainly under the present Conservative
government, except when U.S. government priorities are trumped by those of the oil industry —
we can assume that the differences between the 2012 Canada-China BIT and the usual North
American model of ISDS reflect Chinese, not Canadian, preferences. On this assumption, besides
the issue of market access, it appears that China held onto its existing ability to favour domestic

1 See Treaty between the United States of America and the Republic of Ecuador concerning the Encouragement
and Reciprocal Protection of Investment, Protocol Article 2, 4.
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companies, did not agree to the North American model of relatively open ISDS proceedings, did
not accept exceptions allowing for performance requirements that would support aboriginal
peoples, and appears to have insisted on a broader version of the “denial-of-benefits” clause?
than in the U.S. model.

While Chen’s analysis of the 2012 Canada-China treaty is insightful, it does not address these
divergences from the U.S. model. Instead, Chen arguably over-states the degree to which China
varied from the North American approach. For example, in stressing the uniqueness of China’s
approach based on the 2012 Canada-China treaty, Chen emphasizes the distinction between
standards of “going concern value” and “fair market value” in compensating for expropriation. |
do not wish to dismiss the distinction outright, but | suspect many ISDS arbitrators will apply
these standards in essentially the same way. Further, the taxation carve-out in the 2012
Canada-China treaty actually tracks the North American model since NAFTA, and the 2012
Canada-China treaty’s provision for exhaustion of local remedies is little more than a four-month
waiting period for ISDS claims. That length of waiting period is actually shorter than other treaties
on the North American model.

On the topic of most-favoured-nation (MFN) treatment, Chen comments that China achieved a
more limited version of this concept because MFN was not extended in the 2012 Canada-China
treaty to dispute resolution procedures. But that limitation on MFN has been present in the
North American model since the early 2000s. More telling is the 2012 Canada-China treaty’s
extension of MFN to past BITs since 1994. For Canada and China, there are post-1994 BITs that do
not include various exceptions and reservations in the 2012 Canada-China treaty that appear —
until one considers the MFN loophole — to limit the scope of foreign investor rights. As such, the
approach to MFN in the 2012 Canada-China treaty appears actually to roll back the modest
improvements in balancing foreign investor rights with sovereign interests.

| sympathize with Chen’s emphasize on 2012 Canada-China treaty as an example of “mutual
compromise”. Yet it seems that China has moved far already in the direction of the Western
model of ISDS and will now face a greater challenge to its position in direct negotiations with the
U.S. In particular, China will be pressured to make concessions to the U.S. on market access, its
preserve a national economic strategy, and its past resistance to ISDS — under the authority of the
World Bank —in its close relationship with U.S. corporations.

| offer this assessment in a spirit of admiration and respectful criticism. One of the positive things
about globalization is that a Canadian from a quiet suburb beside Lake Ontario can have the
privilege to review the writings of an eminent Chinese scholar from the mountains of Fujian
Province. For that, | am grateful. | do hope the strength of Professor Chen’s contribution to the
field and his commitment to humanistic values may help to check China’s imprudent move
toward Western rules on ISDS and the privileging of foreign investors.

1 See: 2012 Canada-China treaty, Article 16.
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18.2: A Tireless Advocate for S-S Coalition and NIEO:

Comments on CHEN’s Monograph

Huiping CHEN*

The Voice from China: An CHEN on International Economic Law is a new monograph written by
Prof. An CHEN, published by Springer in 2014. Prof. An Chen is a senior eminent resident
professor at Xiamen University Law School (China). This 852 page book is a collection and
compilation of 24 carefully selected articles written by him in English and published in
international leading journals over the past 30-odd years. This English book is partially based on
and substantially updated from his previous monograph entitled An CHEN on International
Economic Law published by Fudan University Press (China) in 2008 (hereafter referred to as “the
2008 monograph”). The 2008 monograph consists of five volumes with 78 articles published until
2008, most of which are in Chinese with some in English. The new monograph consists of 24
English articles, five of which were written and published during 2008 and 2013. These two
monographs could be seen as sister books in the sense that this new monograph continues his
consistent academic pursuit and ideas, but also goes further to show well-established, more
sophisticated ideas and positions gained from his aged experience. As Prof. Chen’s previous PhD
student and colleague for 20 years, | read almost all his articles and books and thus quite familiar
with his scholarship and academic pursuits. | wrote a book review for his 2008 monograph in
2011 covering broad comments including his personality, his unique research and writing
approaches as well as his important contribution to international economic law. The new English
monograph published by Springer in 2014 shows Prof. Chen’s further efforts to promote the
international exchange of Chinese legal scholarship and the dissemination of Chinese civilization.

Therefore, | am glad to write a sister review for this new book.

The 24 articles in this new monograph are organized under six subheadings: (1) Jurisprudence of
Contemporary International Economic Law; (2) Great Debates on Contemporary Economic
Sovereignty; (3) China’s Strategic Position on Contemporary International Economic Order Issues;
(4) Divergences on Contemporary Bilateral Investment Treaty; (5) Contemporary China’s
Legislation on Sino-Foreign Economic Issues; (6) and Contemporary Chinese Practices on
International Economic Disputes (Cases Analysis).

This monograph has two features: first, the book covers a broad range of international economic
law issues; second, the author is standing in the shoes of China when taking positions in these

* Dr. Huiping Chen is now professor of international law at Xiamen University Law School. She was a Ph.D.
candidate of international economic law under the supervision of Prof. An CHEN during 1994-1999.

! This book review was published in The Journal of East Asia and International Law (JEAIL), Vol. 4, No. 2,
Autumn 2011, pp. 533-536. It is reprinted in this new book The Voice from China at lix-Ixiii.
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issues, and thus brings China’s views to the world. Hence, this book is entitled “The Voice from
China”. This book review focuses on the second feature.

Prof. An Chen is the first Chinese scholar who takes a clear-cut stand proposing the “South—South
coalition doctrine”. Realizing the historical suffers by China and the developing countries (the
“South countries”) and their current disadvantageous and weak political and economic positions
in the world, Prof. Chen strongly advocates that the South countries should unite and rely on
themselves as a whole in the establishment of a new international economic order (NIEO).This
doctrine is first formulated and elaborated by him in his article “A Reflection of the South—South
Coalition in the Last Half Century from the Perspective of International Economic Lawmaking:
From Bandung, Doha, and Cancun to Hong Kong”. He suggests that through collaboration of
individual power found in South-South coalition, and through the united promotion of legal
reform, these disadvantaged groups will not only become stronger, but also impel the
advancement of the current international economic legal system for the benefit of the whole
world. The establishment and the mandate of the BRICS association (BRICS is the acronym for an
association of five major emerging national economies: Brazil, Russia, India, China, and South
Africa) and the newly founded Development Bank of BRICS and the Asian Infrastructure
Investment Bank are examples of South-South coalition.

As to China’s role in the South-South coalition, Prof. Chen suggests that China, as one of the
major developing countries, should be a strong supporter of South-South coalition and a driving
force for the establishment of NIEO currently and in the future. This should be China’s strategic
position on contemporary international economic legal issues. This suggestion is mainly
embodied in his article “What Should Be China’s Strategic Position in the Establishment of New
International Economic Order? With Comments on Neoliberalistic Economic Order, Constitutional
Order of the WTO, and Economic Nationalism’s Disturbance of Globalization”.

Based on the organic combination of “patriotism of Chinese People” and internationalism, he
argues that China should stand firmly together with the developing countries. The reason for Prof.
Chen to raise this position is that, during 2009-2010, some foreign scholars and their Chinese
followers suggested that China ought to adopt a more economically liberal position, fully accept
“Washington Consensus” and comply fully with WTO rules based on doctrines such as the
Neoliberal Economic Order, Constitutional Order of the WTO, and Economic Nationalism’s
Disturbance of Globalization. Prof. Chen does not agree with these “pop” doctrines, and instead
believes that these doctrines would mislead China in the NIEO. The purpose of this book is to
critically analyze and resist the application of these doctrines to China, so as to protect China’s
national interest and international reputation, as well as the equal rights of vast developing
countries.

According to Prof. Chen, this position towards NIEO also applies in the specific context of the
WTO regime. He argues that China and the international developing countries shall not be limited
only to “abide by” and “adapt to” current WTO laws, but should also consolidate with each other
under the “South-South Coalition” to strengthen the ability to seek changes, reforms and redress
from some unfair and disadvantageous “rules of the game” among WTO laws. In his opinion, the
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WTO/DSB (dispute settlement body) is the embodiment of deficiency and imbalance. He claims
that some of the WTO laws are deficient since they are unfair and unreasonable at the very
beginning of their enactment, some of which are arbitrarily made, nominal promises and an
accessory in bullying the weak. He also argues that these principles are imbalances since some
specific DSB panels show “injustice and incapability”, and take “politically astute but legally
flawed” approaches in law-enforcement practices. He advocates that China should combat these
unfair and disadvantageous WTO rules. He suggests, in this regard, that developing states unite
and work together for collective self-help and self-reliance as a whole. This echoes his persistent
ideas of the South-South Coalition doctrine. By keeping and suggesting the strategic position, he
creates a separate school which is quite different from and probably unacceptable by some
foreign scholars and their Chinese followers.

I am impressed with the book’s strong and vigorous refutation and rebuttal to some biases and
attacks on China’s peaceful rise and support of collective action from the South. The current
“China Threat” doctrine proposed by some American politicians, military leaders and academics
is one example. This misleading idea is accepted by developed countries and even some
developing countries which are ignorant of the facts. This misguided understanding will seriously
damage China’s international reputation and potentially further block its economic and political
development. After tracing the history of China’s foreign relations, the history of nineteenth
century in Europe and Asia, and after conducting careful analysis of the current US situation, Prof.
Chen determines that the current China Threat Doctrine is a variant of the once prevalent, yet
problematic, “Yellow Peril Doctrine” fabricated and advocated for by the Russian Tsar and
German Emperor. Prof. Chen holds that these two doctrines share the same DNA in their goal to
distort the historical understanding of Sino-foreign relations, and have been used as slogans of
colonialism and imperialism. In the fight against these misguided doctrines, Prof. Chen employs
his abundant knowledge and complex understanding of Chinese and world history including US
history; on the other hand, he takes advantage of his excellent command and unique style of
language i.e. his sharp and incisive language, and series of Chinese idioms and allusions used to
emphasize his position. This literature language style is quite rare in legal analysis articles. But
this is his style.

This South-South coalition doctrine is inspiring and accepted especially among developing
countries. A forum on the topic of “Global South: at 50 and beyond?” is proposed to look at
instances where “developing countries face many common challenges in a changed and rapidly
evolving global political and economic environment, and when the traditional rationale of the
South is being questioned and even doubted by some”.! The South Commission concludes that
“The struggle for a fairer international system has consolidated their cohesion and strengthened
their resolve to pursue united action”.2 Prof. Chen was invited to contribute to the forum by H.E.
Boutros Boutros-Ghali, in his capacity as the Chairman of the Honorary Council of the European
Centre for Peace and Development (ECPD) of the UN University for Peace, and as the former UN
Secretary-General, Secretary General of the Francophonie, and Chairman of the South Centre

1 Quoted from a letter by H.E. Boutros Boutros-Ghali to Prof. An Chen.
2 ECPD International Round Table “GLOBAL SOUTH: AT 50 AND BEYOND?”,
http://ecpd.org.rs/index2.php?option=com_content&do pdf=1&id=185.
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Board. Prof. Chen happily accepted this invitation and wrote the article “Global South: at 50 and
beyond? — The Voice from China for Establishing NIEO”. !

Prof. Chen has conducted research from a strategically advantageous and high position and
expressed fully his penetrating opinion. His book contains creative viewpoints, critical analysis
and an eloquent plea, with a unique Chinese character, splendor and style. This book illustrates
and elaborates his original and novel academic research, ideas which are substantially different
from those of western academia. He had endeavored to fight for the rights and interests of the
weak by providing theoretical weapons. These features illustrate the necessity and value of
expanding upon and spreading the book across the world. For this reason the book was
financially supported by the Chinese Academic Foreign Translation Project (CAFTP) sponsored by
the Chinese Fund for the Humanities and Social Sciences. He is the only person so far who won
this sponsorship among those in the international economic law circle. Through the CAFTP his
scholarship and this book which is a collection of the essence of his scholarship with the 30 plus
years have gained international recognition and have entered the primary channels of academic
dissemination. The aim of this project is to promote Sino-foreign academic exchange, and to
facilitate the global dissemination of high-level research for scholars in the field of philosophy
and social science, hence this book is included in the series books of “Understanding China” by
Springer. This series commonly aims to spread the works regarding Chinese culture and
civilization, so as to promote foreigner knowledge and understanding of modern China.

At the age of 85 when most people at the same age retire from work, Prof. Chen continues to
work hard in research and teaching. This is a great encouragement to and acts as a driving force

for young scholars.

(July 6, 2015)

(G#: 4 W)

L This long Article has been published in The Journal of East Asia and International Law(JEAIL), Vol. 8, No. 1,
Spring 2015, pp. 75-105. As JEAIL’s Editor-in-Chief Eric Lee commented , “It has totally impressed me with your
insightful and scientific analysis on the newly coming international economic order, the global south-south
coalition. ..... Your paper is showing the great vision as well as Chinese mind for the common prosperity in the 21st
century's global community through the angle of international law. We have rare seen such a genuine position of
Asia in international law forum.”(See: Letter from JEAIL’s Editor-in-Chief Eric Lee to Prof.An
CHEN,2015/03/04)
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19.2: China's Voice Deserves Hearing

- Comments on Prof. CHEN's "THE VOICE FROM CHINA"

Lorin S. Weisenfeld*

Although it was published two years ago, | have just had a chance to read Prof. An Chen’s weighty
volume, The Voice from China. Dean for many years of Xiamen Law School, one of China’s best,
and a founder and long the head of the Chinese Society of International Economic Law, Prof. Chen
is one of China’s best known and most distinguished scholars in the field of international
economic law. He is also one of its most prolific and productive. In The Voice from China, Prof.
Chen has pulled together in one hefty volume 24 of his lengthy academic articles, written over
the course of more than 30 years, on contentious issues in international trade and investment

law.

The volume is a tour de force. It ought to be in the reference library of every scholar and
government official in the Asia-Pacific Region concerned with current issues in the fields of
international trade and investment law.

Prof. Chen calls his latest publication The Voice from China for good reason. Over the course of his
career, he has taken issue with elements of the received wisdom on trade and investment law
emanating from Western scholars. With modesty, he labels his ideas simply “personal views with
Chinese characteristics”, but it should be noted that his proposals - particularly those that might
be seen as iconoclastic - are deeply rooted in the troubled history of China over the past 150
years, a good part of which he has lived through and experienced personally.

A Western reader will note several broad themes running through the articles incorporated in this
volume. The first is a notion of constructive patriotism in support of a China that is “peacefully
rising”. Chinese civilization extends back more than five thousand years, embracing extended
periods of brilliance and dispiriting periods of decline. The years 1840-1949 were particularly
unhappy ones for the country. Humiliated throughout the late Qing dynasty, repeatedly bullied by
Western powers at their most imperialistic, and forced to surrender significant sovereign rights
under insulting conditions, China was ripe for revolution at the beginning of the last century. To
this mix should be added the brutal Japanese occupation during World War Il and the civil war
that followed.

It is not surprising that these experiences left Chinese intellectuals leery of accepting without
guestion a range of doctrines in the fields of economics and law propounded by Western scholars.
As a consequence, for example, China was relatively late to adhere to the treaty establishing the

* Mr. Weisenfeld, an American senior attorney, had been the General Counsel of the Multilateral Investment
Guarantee Agency (MIGA) for a long period during last 1980s-2000s .He is the current head of the Washington
office of Felsberg & Associates, a corporate law firm based in Sao, Paulo, Brazil.
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International Center for the Settlement of Investment Disputes (ICSID). Time and again, Prof.
Chen returns to the shabby treatment received by China at the hands of industrialized powers to
justify his questioning of treaty language or legal doctrines that, in his eyes, only reinforce “the
severe unfairness in international power allocation in [the formulation of] global economic and
trade policy making”.

Redressing that balance between “North” and “South”, the developed countries and those seen
as developing, is another major theme that runs through this volume. The unequal treatment of
which Prof. Chen complains has been experienced not only by China but by all developing
countries that, following the demise ZET-, %% of colonialism in the post-war period, have had
to negotiate with capital- exporting states in international fora.  Prof. Chen talks of “weak
nations” and of “South-South cooperation”, urging that poorer countries stand together to
“gradually obtain equal economic rights”. Only by seeking to redress the “severe unfairness in
international power allocation in [the] global economic and trade policy-making processes”
can developing countries attack “unfair global wealth distribution”. Prof. Chen finds a
“causality between the allocation of power and the allocation of wealth.” Thus, “unfair
allocation of power must be reformed to guarantee fair distribution of global wealth.”

Taken together, the articles republished in The Voice from China offer scholars and government
officials in developing countries concrete suggestions in multiple contexts for rendering more fair
the distribution of economic power between industrialized and developing countries. Prof.
Chen is, after all, a law professor, and he advances his views carefully and with voluminous
support Specific positions that developing states might take in current trade and investment
negotiations are, thus, a third major theme that emerges in this volume.

Those involved on behalf of developing countries in international trade negotiations and in
negotiations over the latest versions of bilateral investment treaties would be well advised to
have a good understanding of Prof. Chen’s views.

Several examples will serve to illustrate the tensions that Prof. Chen sees - double standards, as
he calls them - between economically powerful states and the weaker ones when the two sides
gather to negotiate trade and investment treaties. It is not fair, he argues, that developing
countries be pressed to eliminate tariffs on non-agricultural goods, to further the integration of
these states into the world economy, when developed states turn around and erect

|"

“environmental” barriers that hamper free trade in agricultural commodities from developing

countries.

A similar problem emerges with respect to investment encouragement. Western bilateral
investment treaties demand “free access” to critical economic sectors in host countries and
“national treatment” for their investments, but then these same states bar certain investments

from developing countries for reasons of “national security”.

There have been numerous examples in recent years of Western nations arguing for privatization
of state-owned enterprises in developing countries in the name of efficiency. This may be a
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good idea in many cases, but Prof. Chen worries about the instances in which foreign investment
in critical sectors has made the recipient state vulnerable to “the predations of international
monopoly capitalism”.

A Western reader will be more sympathetic to some of these arguments than to others. In
discussing the issue of compensation following an expropriation, Prof. Chen argues for a narrower
standard than many in the West are prepared to accept. Of course, the measure of
compensation is by no means a settled issue among scholars in developed countries, but in
general terms, most would probably favor treaty language embracing the Hull standard
(“adequate”) as opposed language talking only of “appropriate” compensation.

The same point can be made regarding Prof. Chen’s discussion of the role of the “exhaustion of
local remedies” doctrine in the context of resolving investment disputes. In the face of allegedly
expropriatory action on the part of a developing country, few lawyers in the capital- exporting
states would support a requirement to first seek administrative remedies, often in a modest and
distant provincial tribunal, when hundreds of millions of dollars may be at stake. They would
not view their reluctance to go before a rural court that has never seen an expropriation case as a
“disguised” effort to deprive the host country of its “economic and judicial sovereignty.” Rather,
they would see direct recourse to international arbitration as a way to protect themselves against
“hometown decisions” by insufficiently experienced judges.

It should be underscored that there is nothing mean-spirited or vindictive or even doctrinaire in
Prof. Chen’s writings. He has a point of view, to be sure, but his objective is to guide his readers to
an understanding of the imbalances as he sees them in international economic negotiations over
the past two generations. His is an optimistic and positive view. As he notes in one of his homey
references, he does not want to “throw out the baby with the bath water”. Rather he wants to
see a convergence between the industrialized states and the developing countries. If it took
Canada and China 18 years to negotiate a new bilateral investment treaty, so be it. The result was
worth the effort.

Prof. Chen is an unlikely figure to have emerged as one of the leading Chinese international
economic law scholars of his generation. He comes from a family of intellectuals in rural Fujian
Province, but he lived through all of the vicissitudes suffered by China for the first half of his life.
It was not until the relatively ripe age of 50 that he was able to dedicate himself seriously to his

field, when he began to learn English and secured an opportunity to study at Harvard.

Returning to China, Prof. Chen quickly became dean of the Xiamen Law School, a leading law
school in the country. He was one of the founders of the Chinese International Economic Law
Society, and for many years its head. Prof. Chen was awarded the designation by the
government as a “nationally eminent and senior jurist”, the highest academic honor in Chinese
legal circles, one of only 25 such honorees since 1949.

Western readers will not agree with all of Prof. Chen’s arguments as they read this compilation of
his articles, but they will recognize in The Voice from China a serious and thoughtful scholar,

150



whose distinctive voice has been shaped by the political and economic struggles of his country
over the past 150 years. For those in the developing world, it is a voice of guidance and
encouragement. For those in the industrialized countries, it is a voice calling for fair treatment
and respect. It is a voice that deserves to be heard.
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2 Eric Yong Joong Lee, ‘A Dialogue with Judicial Wisdom, Prof. An CHEN: A Flag-Holder Chinese Scholar
Advocating Reform of International Economic Law’, The Journal of East Asia and International Law, Vol 4, No.2,
Autumn 2011, pp.477-514.
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20.2: Harmonization of Charisma, jurisprudence and Patriotism

- The Inspiration from “The Voice from China: An CHEN on International Economic Law”
Yun ZHAO*

A major monograph on international economic law was produced in 2013, immediately arousing
the attention and interests from international lawyers around the world, in particular from those
with special interest in the Chinese practice in the international economic field. Professor Chen An
is a world-renowned scholar in the field of international economic law. Due to the special history,
he could only start his research in late 1970s;? but since then, Prof. Chen has produced many
excellent articles and books in the field, which exert a heavy influence on the development of the
legal regime in China for international trade and investment.

Twenty-four carefully-selected articles written during the last three decades by Prof. Chen?
effectively demonstrate the views of Prof. Chen, a Chinese scholar, on relevant issues on
international economic law in a comprehensive manner. It is for the first time that a Chinese
scholar comprehensively shows to the world China’s position on international economic
affairs.*Prof. Chen is exactly the right person to speak on the matter. Actually, one distinct feature
of this monograph is its systemic review and study of international economic affairs from a
Chinese perspective. This exactly corresponds to the title of this monograph — “The Voice from
China”. Accordingly, this monograph is a valuable source for readers to know the Chinese views
on international economic law.

This monograph touches on almost every aspects of international economic law, including trade,
investment, regional economic integration and the trend of economic globalization.> One major
challenge facing China after its implementation of the open-door policy was the dispute resolution
mechanism at that time. Foreign investors were seriously concerned about the judicial system and
the quality of judicial proceedings in China. The establishment of a dispute resolution framework
to be in line with the international practice was an urgent task in the 1980s.% China was quick to
respond by reinstating arbitration for commercial arbitration, which to a certain extent help to
relieve the concerns of foreign investors. The milestone in the development of arbitration was the
enactment of Arbitration Law in 1995.”

*Professor of Law, The University of Hong Kong. The author is grateful to two PhD candidates from the
University of Hong Kong, Chen Hui and Chen Zhijie, for their research assistance.

YAn CHEN, The Voice from China: An CHEN on International Economic Law, Understanding China, Springer
Berlin Heidelberg, 2013, pp. 593-594.

%Eric Yong Joong Lee, ‘A Dialogue with Judicial Wisdom, Prof. An CHEN: A Flag-Holder Chinese Scholar
Advocating Reform of International Economic Law’, The Journal of East Asia and International Law, Vol 4, No.2,
Autumn 2011, pp.477-514.

3An CHEN, The Voice from China: An CHEN on International Economic Law, Understanding China, Springer
Berlin Heidelberg, 2013, pp.xiv-xxvii.
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However, the contents in the 1995 Arbitration Law aroused heated discussions and criticism,
especially the dual-track regime (“separate track”) for domestic and foreign-related arbitral
awards. Prof. Chen was quick to make comments on the regime just two years after the enactment.
He examined the reasonableness of the dual-track regime at the time when the Arbitration Law
was enacted. Four types of interpretation and understanding for the separate regime for
foreign-related arbitral awards were succinctly summarised in his paper, namely, the necessity of
compliance with the Civil Procedure Law;’necessity of compliance with the 1958 New York
Convention and Washington Convention of 1965°% following relevant international practices;*
taking into consideration of the unique situation in China.’Prof. Chen methodically indicated the
essential issues within the debates concerning the tallying provisions of Foreign-Related
Arbitration Supervision of Arbitration Law with the four aspects below.

First, with regard to the debate over whether Arbitration Law provisions tallying with
corresponding Civil Procedure Law in foreign-related arbitration supervision, the core issue
mentioned by Prof. Chen concerning the separate track adopted by China’s Arbitration Law is that
it differentiates domestic arbitration supervision from foreign-related arbitration supervision.®
That is to say, both procedural operation and substantive matters are allowed to be examined and
supervised in the domestic awards, whereas in a foreign-related arbitral award, only its procedural
operation is allowed to be examined and supervised.” In the comparison between the current
Arbitration Law and the Civil Procedure Law of China, one positive aspect of the Arbitration Law,
noted by Prof. Chen, is that it has further broadened the scope of the jurisdictional court’s
supervision power over domestic awards, thus empowering the court to set aside an arbitral award
when necessary.® However, Prof. Chen also emphasized that this Arbitration Law limits the scope
of the supervision over foreign-related arbitration awards to procedure operations only, and can
lead to some contradictions and unjust awards under present arbitration supervision mechanism.®
Moreover, the “public interest” protection, which is expressly enumerated in the Civil Procedure
Law, is not appropriately reflected in the Arbitration Law as no such substantive content is listed
in the supervision over foreign-related awards.°

Second, two international treaties, i.e. New York Convention of 1958 and Washington Convention
of 1965, have been involved in the analysis of Prof. Chen regarding the debate over whether
Arbitration Law provisions tallying with those of international treaties correspondingly. Even
though some people argued that “New York Convention of 1958 only allows the competent
authority of a Contracting State where an enforcement is sought to carry out a necessary
examination and supervision over foreign awards involving procedural errors or violations of

YIbid., pp. 581, 590, 595-596, 617-618.
21bid., pp. 592-596.
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4Ibid., pp. 600-608.
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law”,*Prof. Chen indicated that based on the stipulation in Section 2, Article 5% of the New York
Convention, some substantive issues such as “public policy”,® are enumerated in this Convention
and thus obviously manifesting that New York Convention stipulates the supervision over
substantive contents in international arbitral awards. On the other hand, the Washington
Convention of 1965, which facilitates the establishment of International Centre for Settlement of
Investment Disputes (ICSID), also enumerates its supervision mechanism on international
arbitration in Article 52.*This supervision mechanism is employed to strike a balance in the
contradiction between the“finality” and “justice” of an award by conducting necessary
examination and supervision over both the substantive contents and procedural operations.®
Furthermore, Prof. Chen also indicated that including substantive matters to be supervised by
ICSID in Article 52 can settle the contradiction between the “North” and the “South”, based on the
fact that the weaker party (frequently the developing countries) can resort to this article to protect
themselves from unjust awards.® Therefore, considering the present Arbitration Law of China has
not included the substantive matters into the supervision mechanism over foreign-related arbitral
awards, it is unlikely that this mechanism is in compliance with the spirit and practice of
international treaties in this regard.

Third, in the respect of debating whether foreign-related awards supervision provisions in
compliance with advanced international practices, Prof. Chen precisely and concisely enumerates
the instances of foreign practice in terms of foreign-related awards supervision, i.e. the arbitration
enactments of United States, United Kingdom, Germany, Japan, and Australia. As “stones from
other hills may serve to polish the jade of this one”, in view of the developed countries’ arbitration
enactments, Prof. Chen concluded that the arbitration supervision mechanism in developed
countries treat the domestic arbitration and foreign-related arbitration with identical and unified
standard and corresponding necessary requirements. Moreover, Prof. Chen also indicated that
the developed countries’ arbitration enactments not only empower the jurisdictional court to make
an order to refuse the enforcement of an award, but set aside it when necessary as well.” As to the
developing countries’ arbitration enactments, Prof. Chen indicated that many of them draw on the
advanced arbitration practice experience from the developed countries, and also set up arbitration
supervision mechanism to conduct identical supervision towards domestic and foreign-related

!Ibid., p. 597.

2 According to Section 2, Article 5 of New York Convention of 1958, if the competent authority in the country
where enforcement is sought (the host country) finds that (a) the subject matter of the difference is not capable of
settlement by arbitration under the law of that country or, (b) the recognition or enforcement of the award would be
contrary to the public policy of that host country, recognition and enforcement of an arbitral award may be refused.
3An CHEN, op.cit., pp. 597-598. According to Prof. Chen, the term “public policy” which is commonly used by
common law systems is employed in the above stipulation of the New York Convention of 1958. Its meaning is
equivalent to the term “public order” in a civil law system or to the term “social public interests” in Chinese law.
The common implication of these synonyms usually refers to the fundamental interest of a state and society and
the basic legal rules and basic moral rules of the country.

4 According to Article 52 of the Washington Convention of 1965, either party can request annulment of the award
by an application to the ICSID, on one or more of the following grounds: (a) that the tribunal was not properly
consulted; (b) that the tribunal had manifestly exceeded it powers; (c) that there was corruption on the part of a
member of the tribunal; (d) that there had been a serious departure from a fundamental rule of procedure; or ()
that the award had failed to state its reasons on which it was based.

5An CHEN, op.cit., p. 599.

b1bid., p. 600.

"Ibid., p. 605.
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awards.! Besides, Prof. Chen also referred to the UNCITRAL Model Law on International
Commercial Arbitration? to demonstrate the “same track” international trend instead of “separate
track” concerning the foreign-related arbitration supervision and domestic awards supervision. It
is obvious that the present provisions concerning foreign-related arbitral awards supervision in the
Arbitration Law of China are not in compliance with neither the developed countries’ arbitration
enactment practices, nor the practices in the developing countries.

Fourth, over the debate upon the uniqueness and local protectionism of China, Prof. Chen
reiterated that pursuing the so-called “a piece of pure land” can lead to “lacking a clear head and
due vigilance”.®> He also referred to the calls and instructions of party and state leaders* to remind
people of the fact that an effective and perfective arbitration supervision mechanism is expected to
prohibit and fight any misconducts®in the arbitral proceedings. Some people may argue that the
current arbitrators in the foreign-related arbitration are at relatively higher levels and thus are
expected to commit few misconducts during these arbitrational cases, whereas some judges from
jurisdictional courts are not high enough to effectively conduct supervision over these cases and
may be influenced by “local protectionism.” With regard to the “few misconducts” in the
foreign-related arbitration, Prof. Chen admitted that arbitrators in the foreign-related arbitration
are at relatively high level and may behave themselves well during the arbitration courses.®
However, “fewer misconducts” being discovered during the arbitration proceedings does not
necessarily mean that the whole process of foreign-related arbitration should not be supervised in
terms of misconducts by arbitrators.  Obviously, neglecting the possibility that certain
misconducts and malpractices may be exercised by arbitrators in the foreign-related arbitration, is
not in line with China’s modern social rule-by-law thought and the spirit of justice rooted deeply
inside the law. Prof. Chen disagreed with the opinion to manipulate the “local protectionism” as
an excuse or a guarding shield for maintaining the present “separate track™ arbitration supervision
mechanism, which identifies his responsible attitudes and determined mind-set towards an
effective and perfective arbitration supervision system, and encouraged more people from law
circles, judicial circle, arbitral circles, and business circles to engage into the designation and
perfection of the current arbitration supervision mechanism.

It is understandable at the time of the enactment of the Arbitration Law, a lot of concerns existed
in China over the quality of arbitrators and possible malfunctioning of the arbitration mechanism
for foreign-related arbitration proceedings; consequently, a proper supervision mechanism
appeared all the more important for the proper functioning of arbitration in China and dissipate the
concerns of foreign investors over the dispute resolution system in China. Under this circumstance,

YIbid., pp. 606-607.

2 According to Basic documents of international economic law, by S.Zamora&R.A.Brand, ed, Basic Documents of
International Economic Law, CCH International, Vol.2, 1991, pp.975~984, the United Nations General Assembly
adopted a special resolution on 11 December 1985, seriously recommending this Model Law on International
Commercial Arbitration to the whole international society and suggesting that “all States give due consideration to
the Model Law” as a main reference for national enactments on arbitration.

3An CHEN, op.cit., p. 610.

“lbid., pp. 619-611.

5 Including awards made on the basis of perjury or an arbitrator’s corruption, malpractice, distorting the text of
law in the arbitration, etc.

6An CHEN, op.cit., p. 612.
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Prof. Chen continued to make suggestions on how to strengthen the supervision mechanism for
foreign-related arbitration proceedings. The ideas on the establishment of a Self-Disciplined
Committee, Research Institute of Arbitration, and Expert Committee have their target to ensure the
proper function of the arbitrators and the arbitration proceedings.® These ideas, moreover, support
the smooth development of arbitration in China and promote academic research on the topic of
arbitration.

The concept of arbitration has been widely accepted in the commercial world, with the CIETAC
receiving large number of commercial cases annually. The arbitration practice has developed
rather quickly, absorbing useful experience from other world arbitration institutions, adding in the
competitiveness of the Chinese arbitral institutions in the world arbitration market. The ideas
raised by Prof. Chen continue to be useful in guiding further development of arbitration in China.
Only by continuous study of arbitration theory and practice, can the arbitration institutions
improve on their arbitration administration and dispute resolution processes. The support of
relevant internal organs, such as research institutes shall provide a useful platform for relevant
research and cooperation.

In the commercial world nowadays, we emphasize the importance of the co-existence of different
types of dispute resolution mechanisms. Prof. Chen was also open-minded on the matter, not
limiting himself to the traditional litigation process and the arbitration mechanism. The papers in
this monograph also touches on the ICSID and WTO dispute settlement mechanisms for
international investment and trade disputes. From the discussions in these papers, we can see that
Prof. Chen adopted a pragmatic and flexible approach in dealing with different types of disputes.
By examining the functioning of these mechanisms, Prof. Chen was able to put forward his
insights on how to make use of these mechanisms to realize the best benefits of China. For
instance, in the analysis of the WTO’s law-enforcing body — the DSB, Prof. Chen mentioned that
even though the WTQO’s dispute settlement system (DSS) has its distinctive status among all the
available international economic dispute settlement mechanisms, it still owns “congenital
deficiency and postnatal imbalance”.?  To be specific, Prof. Chen noted that the DSB system has

LT3

“congenital deficiency” in the rules of agricultural products’ “three pillars” (i.e. market access,
domestic support, and export subsidy) all contains “bad or evil” contents that run against the
interests of the weak groups, which still unreasonably take effect in the WTO’s DSB system.®
And just being similar to other unfair treatment occurring in the accession process of developing
countries to the WTO, the WTO/DSB did not take into account the “dual economic identity” of
China, which represented the largest developing country in the world with a basic system of a
market economy, thus not confirming the market economy status in China and forcing China to
accept some “disadvantageous articles.”* On the contrary, some developed countries in the WTO
have benefited from the partial law-making and law-enforcing in the WTO/DSB. It is in the
cases of Section 301 and Section 201 that Prof. Chen indicated that the superior status of the
United States both in the global economy and the WTO, ie. the “self-willed and

LIbid., pp. 608-618.
2Ibid., pp. 249-252.
31bid., p.249.
“Ibid., p.249-250.
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hegemony-addicted” behaviour in the WTO law-abiding, has further hindered the WTO/DSB from
becoming a more balanced and justice dispute settlement mechanism. The two cases further
reflected that the WTO/DSB system is “postnatal imbalance”.*However, Prof. Chen emphasized
that since the WTO has been found and designed mainly by developed countries, developing
countries including China should seek for a more flexible strategy to adapt to the rule system in
the WTO. It is not that the developing countries should be afraid of assuming the burden of unfair
commitment responsibility under current WTO rule system. It is just that the developing countries
should make collective endeavour to nurture proficiency in various “rules of the games” as soon
as possible, and stand together to make advocating sounds for the weak groups when confronting
the unjustified law-making, law-abiding, law-enforcing and law-reforming circumstances in the
WTO.?Prof. Chen mentioned this pivotal feature existing in the WTO membership, which is this
“member-driven” characteristic functioning throughout the process of making, abiding, enforcing
and reforming law. Therefore, the developing countries, acting as the weaker part in the “rules of
the game” should combine their limited yet indispensable power in the international economic
environment to pursue a level playing field in the context of a more balanced IEO and IEL
background.

From the scholarly contributions reflected in this monograph, it is not difficult to find that Prof.
Chen has unique insights and deep understanding of different judicial systems. For example, in
chapter 24 of this monograph® - “Three aspects of inquiry into a judgment: Comments on the
High Court Decision, 1993 No.A8176, in the Supreme Court of Hong Kong”, Prof. Chen critically
commented on the specific High Court Decision case 1993 No. A8176, and compared different
laws and judicial systems in China and Hong Kong, strictly following the principle of “taking
facts as the basis, and taking laws as the criterion.”® In this chapter, Prof. Chen analysed and
queried this High Court Decision in three major aspects, i.e. the jurisdiction of the case, the
so-called principle of autonomy in the Chinese Bills Law, and the defendant’s right of defence
during civil procedure.>The subject matter in dispute®is whether the Bills of Exchange “can stand
independently” and owned “autonomy”, i.e. whether the so-called “principle of autonomy of Bills
of Exchange” has legal basis from the perspectives of international law, domestic law in China,
and the Hong Kong judicial system in 1993. According to Prof. Chen, the judge in this case,
Justice Kaplan, made the judgment according to the presumptuously fabricated rules made by Mr.
Dicks.’

With regard to the jurisdiction of the case, Prof. Chen indicated that the question that needs to be
answered is whether this case should be decided by the High Court of Hong Kong, or settled by
the CIETAC through arbitration.8Prof. Chen noted that Judge Kaplan neglected the facts that both
contracting parties in this case voluntarily chose the place of contracting, the place of performance,

UIbid., pp. 252-253.
2Ibid., pp. 254-258.
31bid., pp. 717-752.
“bid., p. 717.
Slbid., p. 718.
Slbid., p. 718 -723.
7lbid., p. 717.
81bid., p. 723.
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the entity for arbitration and the proper law (Contract A158%), and that the arbitration clause
should be applied to the Bills of Exchange, thus violating the principles of Pacta Sunt Servanda
and “Autonomy of Will”.2 Both the Hong Kong Arbitration Ordinance (Article 2, 34A, and 34C3)
and the 1958 New York Convention,*to which Hong Kong is legally bound, acknowledged the
practice of party autonomy.® As such, the decision failed to pay due respect for Chinese Laws and
Regulations that tally with international practice.®Prof. Chen summarized that “anyone who
sincerely respects and complies with the major legal principles of ‘autonomy of will” and ‘the
closest connection’ will inevitably consider Chinese law as the only proper law to resolve all the
relevant disputes arising from Sales Contract A, and anyone who shows due respect to Chinese
law and honestly recognizes and confirms it as the proper law...will definitely not disregard the
series of specific provisions under the Chinese legal system.”” Hence, Prof. Chen concluded that
the judgment was lack of legal basis.

Regarding the issue of the recognition in Chinese law of the “Autonomy” of the Bills of Exchange,
Prof. Chen indicated that the argument raised by Mr. Dicks (Hong Kong Barrister representing the
plaintiff) in terms of legal principles applicable in China to bills of exchange and other payment
instruments were fabricated or misrepresented and not in conformity with the reality and the
original meanings.® In order to elaborate on Mr. Dicks’ fabrication and misrepresentation, Prof.
Chen elaborated from the following five points: first, Chinese law did not have strange
expressions of “the autonomy of bills of exchange” and absolute “independence” of bills of
exchange, as worded by Mr Dicks;® second, Mr. Dicks’ citation from the procedures for bank

YIbid., p. 726: According to Clause 7 in Contract A, they agreed that: “Any difference relating to the contract will
be resolved by compromise.  If compromise cannot be reached, it will be submitted to the China International
(Economic and) Trade Arbitration Commission for arbitration.”

2Ibid., pp. 724 -729.

3 Ibid., pp. 729 -730: Under the provisions of Articles 2, 34A, and 34C of the Hong Kong Arbitration Ordinance
(CAp.341), an international arbitration agreement and an arbitration pursuant to an international arbitration
agreement are governed by Chapters I to VII of the Model Law on International Commercial Arbitration adopted
by the United Nations Commission on International Trade Law on 21 June 1985 (hereinafter “UNCITRAL Model
Law”). Article 8 of the UNCITRAL Model Law explicitly provides: a court before which an action is brought in
a manner which is the subject of an arbitration agreement shall, if a party so requests not later than when
submitting his first statement on the substance of the dispute, refer the parties to arbitration unless it finds that the
agreement is null and void, inoperative, or incapable of being performed; Where such an action has been brought ,
arbitral proceedings may nevertheless commenced or continued, and an award may be made, while the issue is
pending before the court.

4 Ibid., p. 731: Section 3 of Article 11 of the 1958 Convention on the Recognition and Enforcement of Foreign
Avrbitral Awards (1958 New York Convention) provides: The court of a Contracting State, when seized of an action
in a matter in request of which the parties have made an (written arbitration) agreement within the meaning of this
Article, at the request of one of the parties, refers the parties to arbitration unless it finds that the said agreement is
null and void, inoperative or incapable of being performed.

5 Ibid., pp. 729 -730: famous Australian scholars E.I. Sykes and M.C. Pryles also cited typical precedents in their
work, Australian Private International Law, and made the precise statement that: Nevertheless, a clause specifying
arbitration in a particular country remains a strong inference that the proper law is that of the country where
arbitration is to be held. The inference can be displaced only by an express choice-of-law clause or by a fairly
overwhelming combination of factors pointing to another legal system. Thus, often the proper law of a contract
(including the arbitration clause) will be the law of the place where the arbitration is to be held.

6 Ibid., pp. 734 -736: Prof. Chen indicates that the Judgment is a lack of due respect for Article 145 of Chapter VII,
General Principles of Civil Law of the People’s Republic of China, Article 5 of the Law of the People’s Republic
of China on Economics Contracts Involving Foreign Interests, a judicial interpretation by the People’s Supreme
Court of the PRC, and also the Chinese collegiate textbook’s basic position on the proper law of disputes arising
from the economic contracts involving foreign interests.

"Ibid., p. 739.

81bid., p. 740.

°Ibid., p. 740.
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settlements were out of context;! third, Mr. Dicks had emasculated its prerequisite and garbled its
original meaning when citing Mr. Guo Feng’s article;?> fourth, Mr Dick’s opinion ran counter to
the generally accepted viewpoints of Chinese academic works on bill laws, the stipulations of
relevant international conventions, and the bills law in China3; and fifth, Mr Dicks had distorted
the original text when quoting the Civil Procedure Law of PRC as evidence for the said
“Autonomy of Bills of Exchange™*. Based upon these five points, it was thus safe to conclude that
Mr. Dicks had submitted ill-grounded affidavit which misled Justice Kaplan in respect of China’s
legal principles on payment instruments®.

Prof. Chen then moved further to question on the defendant’s right of defence in this case.
Regarding Justice Kaplan’s explanation in the judgment that “I refused an application by the
Defendant to produce an additional report by Professor CHEN An on the grounds that it was too
late and in the special circumstances there was no opportunity for Mr. Dicks Q.C., the expert on
the other side, to reply to it in sufficient time”, Prof. Chen opined that it was hardly convincing.’
Firstly, the reason “It was too late” was not tenable. The Judge permitted the extension of “the
time within which Mr. Dicks had to submit his expert evidence for the plaintiff many times”,’
while the defendant’s defence to Mr. Dicks’ evidence was rejected for only 26 days after the
presentation of Mr. Dicks’ evidence. Justice Kaplan obviously had no persuasive explanation
and concrete legal basis on this issue. Secondly, denial of the right to defence was contrary to the
principle of equity and international practice on litigation procedures.®  This principle had been
reflected in many domestic and international laws, including “the rule of nature” in the
Anglo-American procedural laws, the principle of “basing on facts and taking laws as criteria” in
the Chinese Civil Procedure Law, “the right to defence” in the 1958 New York Convention and the

YIbid., p. 741: he (Mr. Dicks) emasculates the prerequisite of Article 22 that the Bill of Exchange should have been
“transferred by endorsement” and forcibly applies the garbled stipulation to the case of Bill of Exchange 10732C.
Meanwhile, he neglects or, in another word, evades the provisions of paragraphs 2 and 3 of Article 14 which apply
major limitations to the sphere of application of the rights to a bill of exchange.

2Ibid., pp. 743-744: The subject of Mr. Guo’s article is the liability of the debtor on a payment instrument
transferred by endorsement to the holder of the instrument who is a bona fide third party. In other words, the
prerequisites of the argument of the whole article, inter alia those arguments on the differences between an
ordinary debt and a debt upon a payment instrument, are that, firstly, the instrument has been transferred by
endorsement; and secondly, it has been held by a bona fide third party...However, Mr. Dicks ignored or
intentionally garbled the two prerequisites of Mr. Guo’s article when citing it as evidence for his so-called
autonomy of payment instruments. The Bill of Exchange has nothing to do with any third party because it has
never been transferred by endorsement and the payee and the payer are consistently the original two parties of
Sales Contract A.

3Ibid., p. 745: In China, the 1984 Complete Compilation of and Comments on Bill Laws (with 1950 pages and
about 3.15 million words) contains a chapter devoted to “The Defence Against Payment Instrument.” In this book,
there are many arguments for defence by the obligors of payment instruments; these are unfavourable to the
absolute “autonomy” of payment instruments insisted on by Mr. Dicks...the above viewpoints and principles are
embodies not only in the 1988 Settlement Procedures of Banks but also more explicitly in the Law of Bills of the
People’s Republic of China, promulgated on 10 May 1995, which stressed that the issue, obtainment ,and transfer
of a payment instrument (bill) shall all “be based on a real transaction and credit — debt relation.”

4 Ibid., p. 748: according to Prof. Chen’s analysis and comparison interpretation, Mr. Dicks restated his so-called
supervisory procedure (procedure for hastening debt recovery) provided by Articles 189 to 192 of the Civil
Procedure Law, but Mr. Dicks rewrite the original text of the aforementioned provisions in the Civil Procedure
Law, in which he forced his incorrect understandings upon the law.

SIbid., p. 740.

bIbid., p. 750.

"Ibid., p. 750.

8Ibid., p. 751.
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1985 UNCITRAL Model Law on International Commercial Arbitration.! To sum up, the
judgment based on the presumptuously fabricated rules made by Mr. Kaplan and Mr. Dicks had no
legal basis.

In this chapter, Prof. Chen demonstrated the firm gesture of a leading international law scholar to
argue strongly, reasonably, and pertinently against any unjust grounds, which deserves to be learnt
by all legal scholars. As reflected in this chapter, Prof. Chen not only has a comprehensive
understanding of domestic and international laws in the field, but also can proficiently and
systematically apply relevant legal principles, substantial and procedural rules, academic works,
and international practice to critically comment on the inappropriate and ill-grounded issues in the
judgment.

The line of the above discussions exactly corresponds to the basic tone of this monograph and the
essential subject for Prof. Chen, which is sovereignty. After the Second World War, international
society reconstructed international economic order at the sacrifice of developing countries.
China, as the largest developing country, should play an important role to change the unfair
economic order. Taking dispute resolution as an example, Prof. Chen, having a deep
understanding of the international dispute theory, was able to come up with realistic ideas on how
to reconstruct a national dispute resolution framework while developing international economic
and trade relationships with outside world.?  With regard to the relationship among law-making,
law-abiding, and law-reforming of the existing International Economic Law (IEL), Prof. Chen
insisted that “a correct attitude™® should not break the balance of treating the weak groups fairly
and justly in terms of making, abiding and reforming IEL. Hence, we should not treat
demanding reform of the established IEO (International Economic Order) merely as a political
slogan, but as a “legal” concept so that real legal reforming achievements can be expected in the
IEO. Moreover, the weak groups in the international law environment should fight for
themselves to contribute more advocacy and appeal for eliminating the unfair status quo of rules
system in the IEL, because as current situation reflects, the developed countries are not willing to
enforce their commitment to sacrifice their superior economic status for a level playground in
law-reforming (e.g. in the process of Doha Agenda in the WTO, the developed country Members
of the WTO refuse to comprise in Agriculture negotiation, thus making real progress in this field
unpromising.) It is in such severe IEL environment that Prof. Chen emphasized that
“South-South Coalitions” are imperative considering the “collective power” is essential to
promote solidified and fairly law-reforming progress.*

This underlying tone of Sovereignty is obvious from each and every paper collected in this
monograph. While encouraging international transactions and exchanges, China should be able to
protect its sovereignty and economic autonomy. | have deepest impression from my first meetup
with Prof. Chen by end of 2015 when | was invited to give a series of seminar at Xiamen

Ubid., pp. 751-752.
2Ibid., p. 167.
3Ibid., p. 111.
“Ibid., p. 207.
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University. Prof. Chen wisely made his statement that it is important for the younger generation of
international lawyers to actively participate in international academic exchanges and be familiar
with international academic discussions; however, Chinese international lawyers should not
blindly follow whatever other scholars proposed. One should have an independent mind and make
suggestions by taking into account of the Chinese circumstance. This exactly demonstrate the
unity of Prof. Chen as a well-respected scholar with his papers. Accordingly, the reading process
of this monograph has been an extremely pleasant one. Readers will not only obtain knowledge on
Chinese views on international economic law, but more importantly, has the opportunity to
appreciate the charisma and patriotism of Prof. Chen, as a world-renowned international lawyer.
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21.2: Rebutting “China's Threat” Slander from the Perspectives of

History, Politics and Jurisprudence

- On Chapter 4 of Professor CHEN’s Monograph “The Voice from China”

“A Most Important Contribution to this Kind of Research at Present ” ---Prof. B. Gosovic

Zhang Xiangxi?
The so-called “China threat” slander has dinned in the Western world for more than one hundred
and forty years. Its most commonly adopted form is by using of the scaremongering and
demagogic words to intentionally pile up, exaggerate and distort various aspects of China’s
history and status quo, with an aim to create an illusion that China will bring threats for the West.
Although this kind of facts-ignoring argument has been falsified repeatedly in practice, it will not
disappear with the passage of time, as there is still need from the western center of power
politics to maintain the western intellectual hegemony at the global level. Scholars have made a
variety of research and criticism on this “living falsehood”, and with its Chapter 4, this book is

undoubtedly the top of such kind.

The basic contents of this Chapter is based on a previous Article published in the internationally
renowned journal, i.e. The Journal of World Investment & Trade, entitled On the Source, Essence
of ‘Yellow Peril’ Doctrine and its Latest Hegemony ‘Variant’ — the ‘China Threat’ Doctrine: From
the Perspective of Historical Mainstream of Sino-Foreign Economic Interactions and their Inherent
Jurisprudential Principles. For this 58-page article which accounted for more than a third of the
whole issue’s space, Jacques Werner, then editor-in-chief of that journal, noted its penetrating
views, and “enjoyed reading it”. Mr. Lorin S. Weisenfeld was happy to say that he found the work
brilliant and fascinating, and it has pulled together a number of disparate areas for him and

caused him to see things in a fresh light.

Mr. Branislav Gosovic, the former secretary-general of the South Center, who has engaged in

! phD Candidate, Research School for Southeast Asian Studies, Xiamen University
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international activities for the cause of “south-south cooperation” for decades, spoke highly of
the article. He wrote in a review article that “it is stimulating to read such a rich and enlightening
analysis coming from a developing country at a time when conformity, self-censorship or
resignation vis-a-vis the reigning storyline is widespread in governments, the media, as well as
the academia.” And he “would like to see leaders, policy- and opinion-makers, not only in China,
but also in other developing countries, including those involved in Group of 77 and NAM
activities, read and study Professor Chen’s article and absorb the insights and conclusions
presented by the author.” Besides, “It is a ‘must reading’ for those who study or are trying to
understand China-West relations of today. It helps one to appreciate China’s sensitivities and
reactions, as well as to grasp the Western, US-led, global, all-azimuth offensive against this
country, of which the ‘China threat’ intellectual construct, as a contemporary iteration of the
earlier ‘yellow peril’ doctrine, represents the overarching framework.”! So it can be expected
that with the publication of this book, the academic influence of views the author put forward in

the book will be bound to expand gradually at home and abroad.

This book holds tightly and makes a high level description of the rampant “China Threat”, which is
not only a historical issue, but also an important reality problem. The author sheds light on the
roots, intellectual and policy antecedents, i.e. the “family tree”, of the “China Threat Doctrines”
by skillfully adopting the interdisciplinary approach from the perspectives of history, political
theory and law. He also puts forward many new ideas and provides the beneficial reference for
the national diplomatic decision-making and foreign communication. With great foresight and
powerful writing, this book not only preserves the author’s strong patriotic and sincere feelings,

but also reflects his rigorous scholarly research attitude and profound knowledge.

As is stated in the book, it is only through taking the history as teachers and as mirrors can people
keep sharp brain and incisive eyesight. Based on his strong historical sense of mission, the author

is trying to carry out synthetic discussion and comprehensive dissection on the past and present,

! Branislav Gosovic. China — “Threat” or “Opportunity”? Professor An Chen’s Article on “Yellow peril”’/“China
threat” Doctrines—An Important Contribution to the Study and Understanding of Contemporary World Politics,
Journal of International Economic Law, Volume 20, Number2, 2013.
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the points and facets, as well as the appearance and essence of “China Threat Doctrine” and
clarifies the historical evolution process from “Yellow Peril Doctrine” to its new variant “China
Threat Doctrine”. So in this book, the author profoundly points out that the contemporary “China
Threat Doctrine” is nothing but a current “variant” under contemporary situations of the once
clamorous “Yellow Peril Doctrine” fabricated and preached by Russian Tsar and German Emperor

in 19th century.

After making clear all the ins and outs of the “China Threat Doctrine”, the author further makes a
thorough analysis on the essence of the “China Threat Doctrine” from both the historical and
political perspectives. By consulting a large number of the original historical records, the author
clarifies matters and points out that it is nonsense in the history that the twice Mongolian

I”

Westward March was the biggest “Yellow Peril” war and threat, because Yuan Dynasty of China
had never sent a single soldier to invade Europe during its 98 years of existence. So the popular
yet vague statements such as that “Yuan Dynasty of China sent a large army to invade Europe and

IH

caused Yellow Peril” did not accord to historical facts, let alone the Han Chinese people who are
modest and courtesy and love peace. Then, based on the analysis of the Russian invasion of China,
the German invasion of China, the aggression against China by the Eight-Power Allied Force and a
series of hostile policies towards China implemented by the US-led western countries after the
founding of the People's Republic of China, the author puts it succinctly that various versions of
“Yellow Peril Doctrines” have been playing their customary trick of a thief crying “Stop thief!”,
and its essence and core lie at the preaching and justification of invading into China, excluding
Chinese, opposing against China and containing China; and such exclusion, opposition and
containment always come before and lead to a final invasion. From these evidence it could be
fairly put that both the “Yellow Peril Doctrines” and its new variant “China Threat Doctrines” are

nothing more than a self-talking slander under the Western-system of power politics and

hegemony.

Then the author utilizes the perspective of economic jurisprudence to analyze the basic and
inherent jurisprudential principles and the real meaning of peace which is contained in the long

standing mainstream of Sino-Foreign economic interactions, and refutes effectively that the
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“Yellow Peril Doctrine” and its new variant “China Threat Doctrine” are downright “living
falsehood”. Based on his thorough investigation into the development history of the long
standing mainstream of Sino-Foreign economic interactions from the Han through Tang Dynasty
and till to the Ming Dynasty, the author points out that just through their long-term external
economic interactions of an equal and reciprocal nature, Chinese had made significant
contributions towards the continuous improvement, common prosperity and colorful enrichment
of global economics and culture.

However, after the opium war, modern China had to surrender its sovereign rights under
humiliating terms and suffered from bullying. And thus China was forced into the capitalist
colonial system dominated by the West. In this case, because its political and economic
sovereignty were severely damaged, China’s external economic intercourse from whichever
aspects such as international trade, international investment, international finance or
international taxation, and within whichever domains such as international production,
international exchange or international distribution were always in an involuntary and coerced
condition, under others’ control, at others’ service. So China always suffered from humiliation of
inequality, and it had to undergo unequal exchange and exploitation. The law of the jungle is

exposed completely here.

After the founding of the People's Republic of China, China has begun to actively carry out foreign
economic exchanges on the new base, and it would inevitably prompt the spontaneous and plain
traditional principle of equality and reciprocity in its external economic intercourse shift to a
conscientious and mature stage. But during this historical stage, new China had been blocked,
threatened and bullied by various countries led by then two superpowers. China was still the
country which was threatened and invaded, while the big powers including the U.S., who insisted
on their colonial and imperial vested interests, were still the undoubted menacers and injurers.
The influence of power politics and the law of jungle also continues till that time. As a result,
after the end of the cold war, China has been actively integrated into the world political and
economic system, and is also eager to change the unfair and unreasonable world economic

system.
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In order to fulfill the Chinese dream of achieving the great renewal of the Chinese nation, China
needs to strive to create a peaceful and stable international environment for a long time, which
makes it inevitable for China to unwaveringly follow the path of peaceful development and the

win-win strategy of opening-up.

The author does not forget to remind us that the trees may prefer calm but the wind will not
subside. The development of world history is just like a coin of two sides, with one complying
with the tide of historical development, and another rebelling against the historical trend. The
author told us that we should have a clear understanding that it is not the accident of history for
US to implement the long-term anti-China policy. Supported by the United States, for example,
the Philippines, Vietnam and other countries have been vigorously preaching one after another
the Doctrines of “China Threat in the south China sea” and “China Threat in the east China sea”,
and the United States having launched the strategy of “Asia Pacific rebalancing” are all the best
examples. The behaviors of the United States are rooted in its imperialist economic system. So
the author has warned the kind and forgiving Chinese people must not treat the practice
consequences of the “Yellow Peril Doctrines” and its new variant “China Threat Doctrine” lightly,

and must prepare for danger in times of safety.

What the author warned has not been dissipated. Our neighbor, the Republic of Korea,
disregarding the strong opposition from China, decided to deploy “THAAD” in South Korea. The
furthest detecting distance range of “THAAD” is far beyond the needs of defense of North Korea's
missile. Such decision not only directly harms the strategic security interests of the neighboring
countries such as China, but also directly damages the regional and global strategic stability. Not
only that, the medias in South Korea also densely hype the views of “revenge from the great
power”, and assume that the pressures putting on the South Kore from China has only just begun.
However, South Korea and the United States behind him are just the troublemakers of the tense
situation. The deployment of “THAAD” will not help to ease the tension as among northeast
Asian region, while on the contrary, it would cause great damage to the Sino-South Korean

relationship, with the United States being the only one profiting therefrom.
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If the leaders, policy-makers, and also the common people in South Korea have a chance to read
and study this book and absorb the insights and conclusions presented by the author, and
reexamine closely the deployment of “THAAD”, there is a reason to believe that South Korea will

not be blinded by lust for “THAAD”, and decides to lift a rock only to drop it on its own feet.
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LU AN %k Bernhard von Pezold and Others v. Republic of Zimbabwe(ICSID Case No. ARB/10/15); Border
Timbers Limited, Border Timers International (Private) Limited, and Hangani Development Co. (Private) Limited
v. Republic of Zimbabwe(ICSID Case No. ARB/10/25).
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22.2: On the Universality of International Economic Law

- Comments on <The Voice from China: An CHEN on International Economic Law>

Junji Nakagawa®, translated by Liu Yuanzhi,** proofread by Yang Fan***

Since when has the international economic law (hereinafter “IEL”) acquired universality?
Nowadays, the World Trade Organization (hereinafter “the WTQO”) already has more than 160
members.! Meanwhile, the total number of bilateral investment treaties (hereinafter “BIT”) has
reached to around 3,000.2So, it seems a little bit weird to raise such a question now. However, if
we lookback to 30 years ago in 1987, the answer to this question would be significantly different -
and not only in the sense of rhetoric. In 1987, the WTO did not even exist, and its predecessor, the
General Agreement on Tariffs and Trade (hereinafter “the GATT”), only began the
time-consuming eighth round of multilateral trade negotiations (Uruguay Round) in 1986. Back
then, the GATT had only 91 Contracting Parties. Cold War was coming to its end, and most of the
socialist countries, including the Soviet Union and China, did not join the GATT.® In 1987, the
total number of BITs was about 300, mostly concluded between developed countries in Western
Europe and developing counties. The Cold War became worldwide immediately after World War
I1. In such an international context, the members/parties to international organizations and treaties,
which constitute the majority of today’s IEL, were almost always Western capitalist countries and
some developing countries. Most of the socialist countries were not part of these international
organizations and treaties. In other words, the universality of IEL as we see today was only

established after the end of the Cold War.

* Professor of International Economic Law, Institute of Social Science, University of Tokyo.

** Liu Yuanzhi is a Ph.D candidate of international economic law in Xiamen University.

***¥Yang Fan is now an assistant professor of School of Law, Xiamen University.

L As of February 2017, WTO has 164 members. In addition, 21 countries are in the process of negotiations to join
the WTO. See WTO, Members and Observers. Available at:
https://www.wto.org/english/thewto_e/whatis_e/tif_e/org6_e.htm.

2By the end of 2015, the total number of BIT is 2946. Besides, there are 358 Free Trade Agreement (FTA) with
investment chapters. Accordingly, the total number of international investment agreements (11As) reaches 3304.
See UNCTAD, World Investment Report 2016 Investor Nationality: Policy Challenges, Geneva: UNCTAD, 2016,
p.101.

3 There are certain exceptions. In addition to Cuba, which remained as the GATT member after its revolution in
1959, Czechoslovakia, Poland (joined in 1967), Romania (joined in 1971) and Hungry (joined in 1977)are already
contracting parties to the GATT.

4See UNCTAD, Trends in International Investment Agreements: An Overview, Geneva: UNCTAD, 1999, p.22,
Figure 2.
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For socialist countries, the end of the Cold War also implied the necessity to usher into their
domestic economic systems a market economy model. In terms of international strategies, this
means that the socialist countries needed to join the international organizations and treaties
originally established by capitalist countries and several developing countries. How to conduct
domestic institutional reforms and take new international obligations were two subjects that
required careful research by these socialist countries. However, a more important subject for IEL
is, what changes would be undergone by the IEL in its process of universality after the Cold War.
Taking this question into consideration, the study from the perspective of China’s experience has
the following significances: Firstly, China has undergone domestic institutional reforms and
increasingly undertook new international obligations, and it is one of the many countries that
experienced the universalization of IEL after the Cold War. Under the guidance of the Deng
Xiaoping Theory, in December 1978, the Third Plenary Session of the 11th Central Committee of
the Communist Party of China put forward the national policy of “reform and opening up”, and
decided to change from the socialist planned economy system to the market economy system.
Since then, the progressive opening up to the outside world was launched in parallel with its
domestic institutional reform. In 1986, China applied to restore its identity as Contracting Party in
the GATT. After more than 15 years’ negotiations, China formally acceded to the WTO in
November 2001. Since its conclusion of the BIT with Sweden in March 1982, China has entered
into132 BITs by February 2017.}

Secondly, the accession to the WTO and the conclusion of BITs means that China began to accept
the binding force of the IEL, rather than to simply and passively accept the original international
organizations and treaties dominated by capitalist countries and certain developing countries. In
the WTO Doha Development Agenda, beginning in the same year as China’s accession, China has
gradually become the representative of developing countries and confronted the developed
countries such as the United States and the EU.> Compared with the GATT era when the

multilateral trade negotiations were promoted mainly by the intention of developed countries, the

! See UNCTAD, International Investment Agreements Navigator, China. Available at [http:/
investmentpolicyhub.unctad.org/I1 A/CountryBits/42#iialnnerMenu]
2 C.L.Lim and J. Y. Wang, “China and the Doha Development Agenda”, 44 Journal of World Trade 1309 (2010).
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current WTO regime has seen a shift in negotiating powers. In fact, one of the decisive factors that
has caused such shift was the accession of China. In other words, in the post-WWII context of the
universality of the IEL and the accompanying changes, China serves as a very useful basis for
observing and considering the future of the IEL. This should be more significant than simply
regarding China as the focus of current international society. Under such circumstance, this
Review strongly recommends the Chapters compiled within Professor An CHEN’s book, The
Voice from China: An CHEN on International Economic Law, published by Springer in Germany

in 2013.These Chapters are the best materials and documents for considering the future of the IEL.

Professor An CHEN is the pioneer of Chinese scholars in the field of International Economic
Law in China and the representative figure of the first generation. Born in Fu’an City, Fujian
Province in 1929, Professor CHEN graduated from the Law School of Xiamen University in 1950
and started his teaching career in that same University. Due to historical reasons, he shifted his
research field from law to Marxism and Leninism in 1953. When the Law Department of Xiamen
University was reestablished in 1980 as a result of China’s reform and opening-up, he was
appointed as professor of law. During 1981 to 1983, he was invited to conduct research on IEL at
Harvard Law School. Although he retired from Xiamen University in 1999, he continued to teach
as honorary professor and engaged in academic research and PhD student supervision. He was
elected as President of the Chinese Society of International Economic Law during 1993-2011. In
2008, Professor CHEN’s achievements on IEL were compiled into a five-volume collection,
published by Fudan University Press. The current English monograph that this book review
focuses on is actually a collection of Professor CHEN’s English Chapters on IEL.24 selected and

representative Chapters written during 1984 to 2012 are compiled in six parts:

Part I: Jurisprudence of contemporary international economic law (Chapters 1 to 3)

Part 11: Great debates on contemporary economic sovereignty (Chapters 4 to 5)

Part I11: China’s strategic position on contemporary international economic order issues(Chapters
6 to 8)

Part 1V: Divergences on contemporary bilateral investment treaties (Chapters 9 to 12)

Part V: Contemporary China’s legislation on Sino-foreign economic issues (Chapters 13 to 19)
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Part VI: Contemporary Chinese practices on international economic dispute settlement (Case

studies) (Chapters 20 to 24)

Due to length restriction, it is not possible to comment on all these Chapters. This review aims to
show the essence of Professor CHEN’s main viewpoints in IEL by introducing the major Chapters

of each of the six Parts.

Part | contains three Chapters, including: Chapter 1“On the Marginality, Comprehensiveness, and
Independence of International Economic Law Discipline”(first published in 1991) that discusses
the exact connotation and denotation of the science of IEL, Chapter 2“On the Misunderstandings
Relating to China’s Current Developments of International Economic Law Discipline”(first
published in 1991), in which Professor CHEN agrees with the independence of IEL, and Chapter 3
(first published in 2012) that discusses the source, essence of “Yellow Peril” doctrine and its latest
hegemony “variant”, and criticizes the “China Threat” doctrine from a modern perspective.

Chapter 1 deals with the conception and the subject matter coverage of IEL. According to this
Chapter, the “narrow interpretation” doctrine would consider IEL as a novel branch of public
international law that only regulates international economic relations;!while the “broad
interpretation” doctrine advocates that IEL refers to all legal norms regulating cross-border
economic activities.? Then, starting from the reality that a variety of the cross-border economic
intercourse with individuals, Professor CHEN advocates for the “broad interpretation” on the basis
of the philosophy of practicalities. Therefore, he concludes that IEL generally refers to all legal
norms that regulate international economic relations, comprising public international law, private
international law, domestic economic law and soft rules that originate from international business
practices. Even though the “broad interpretation” is the mainstream theory of American IEL
scholars, Professor CHEN did not unconditionally accept this doctrine. For instance, in 2002-2008,

Professor Andreas F. Lowenfeld published and reprinted a treatise titled International Economic

For the “narrow interpretation”, Professor CHEN takes the opinions of G. Schwarzenberger, Kanazawa Yoshio
and D. Carreau as example. See An CHEN, The Voice from China: An CHEN on International Economic Law,
Berlin/Heidelberg: Springer, 2013, p.5.

2For the “broad interpretation”, Professor CHEN takes the opinions of P. C. Jessup, H. J. Steiner & D. F. Vagts, J.
H. Jackson, A. Lowenfeld and Sakurai Masao as example. See ibid., p.6
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Law, in which he gave a rather low evaluation of the legal force of the Charter of Economic
Rights and Duties of States (1974), Professor CHEN criticized this opinion based on the fact that
the Charter has won widespread recognition by international society and has already formed
opinio juris communis.*

The position of Chapter 1 is based on pragmatic approach. It profoundly comprehends the
connotation and denotation of IEL, supports the position of China as a developing country, and
challenges the legitimacy of the viewpoints advocated from the standpoint of developed countries.
In fact, the position of this Chapter is consistently adhered to this monograph. Chapter 4 (first
published in 2003) of Part Il relates to the Great 1994 Sovereignty Debate in the United States
prior to the establishment of the WTO. It also discusses the disputes over Section 301 of the US
Trade Act and US safeguard measures on imports of certain steel products under the WTO, and
criticizes that the adherence of the United States to its own economic sovereignty had incurred
damages to the multilateral trade system.

The Great 1994 Sovereignty Debate mainly refers to the nationwide discussion in 1994 prior to
the establishment of WTO, when the US Congress was focusing on whether or not the United
States should accept and implement the Uruguay Round results, and more specifically, “whether
the acceptance of the WTO dispute settlement mechanisms was an inappropriate infringement on

the United States’ sovereignty.”?

According to the Understanding on Rules and Procedures
Governing the Settlement of Disputes(hereinafter DSU) adopted at the Uruguay Round, the
Dispute Settlement Body (DSB) shall have the authority to establish panels, adopt Panel and
Appellate Body reports under “reverse consensus”, whereby reports are entrusted with the legal
force of being adopted automatically. Many members of the Congress worried that the sovereignty
of the United States would be impaired because of DSU. In addressing these viewpoints, Professor
Jackson provided the following explanations and clarifications: WTO agreements will not be
self-executing in US law, nor do the results of panel reports or Appellate Body reports

automatically become part of U.S. law. Instead, the United States must implement the international

obligations or the result of a panel report, often through legislation adopted by the Congress. In the

HIbid., pp.15-17
2See John H. Jackson, “The Great 1994 Sovereignty Debate: United States Acceptance and Implementation of the
Uruguay Round Results”, 36 Columbia Journal of Transnational Law 157 (1997).
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case that the US Congress is not willing to execute panel reports or Appellate Body reports, the
US Government still has the power to resist to adopt them under the US Constitution. In the worst
case, the United States has the right to withdraw from the WTO, and thus need not bear its
obligations under the WTO agreements.

By dissecting the viewpoints of Professor Jackson, Professor CHEN keenly discovered that the
United States had strong creeds on its own sovereignty.'Prof. CHEN believes that is the reason for
the US Congress to still retain and enforce Section 301 of US Trade Act after its ratification of the
WTO agreement. And the U.S. often unilaterally initiated trade sanctions (for example, the 1995
US-Japan Auto case, the 1998 US-EC Banana case). In the US-EC banana case, the WTO panel
report concluded that although Section 301 seems to violate WTO agreements at the first glance,
the US Government had demonstrated in its Statement of Administrative Action (SAA), which
was made in the process of adopting Uruguay Round agreements, that it committed to limiting the
implementation of Section 301 to ensure the consistency of WTO agreements. Professor CHEN
expressed a certain degree of understanding of the panel report. Meanwhile, he criticizes sharply
on its incapability of restraining the unilateral measures of the United States.? After that, in the
US — Safeguard Measures on Steel Products case, the WTO panel ruled against the United States,

which is regarded as the first minor victory of multilateralism.®

Part Il discusses China’s strategic position in the establishment of new international economic
order (hereinafter “NIEO”). The book provides the most appropriate materials for examining
changes brought by China’s participation to the organizations and treaties of IEL. Here, |1 would
like to introduce Chapter6 (first published in 2009) on China’s position in the NIEO. At the
beginning of this Chapter, Professor CHEN demonstrates the “Path of 6C” or “Law of 6C” that
leads the old international economic order (hereinafter “OIEO”) to the NIEO. This path shows a
spiral-up development, namely Contradiction — Conflict — Consultation — Compromise —
Cooperation — Coordination — Contradiction new.* Prof. CHEN proposes that, as the largest

developing country, China should be devoted to follow such development path, play an important

1See An CHEN, supra n.6, pp.119-120.
2Ibid., pp.148-156.

3Ibid., p.157

“Ibid.,p.168
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role in the historical course of establishing the NIEO to realize the goal of peaceful rising. From
the 1955 Summit of Non-Aligned Countries (Bandung Conference), through the 1974 Declaration
on the Establishment of A New International Economic Order, to the final establishment of the
WTO system, Professor CHEN emphasizes that in the process of developing IEL, China should
strengthen the position of developing countries and become one of the driving forces and
mainstays for the establishment of the NIEO in joint effort with the South-South self-reliance

through cooperation, that is cooperation between developing countries and mutual assistance.*

Chapter 7 (first published in 2006) demonstrates the coalition of developing countries, led by
China, India and Brazil, in the process of the WTO Doha Development Round, and explains

China’s positive strategy on establishing NIEO as advocated by Professor CHEN.

The first three parts of the book focus on the general theories of IEL and international trade law
centering on WTO law. Part IV mainly concerns with international investment law. Chapter 9 (first
published in 2006) discusses the dispute settlement provisions in Sino-foreign BITs (hereinafter
referred to as the Chinese BITs). By 2006, China had concluded 112 BITs, and it still adhered to
serious and cautious attitude on investment dispute settlement provisions. After many years’
investigation, policy consultation and prudent thought, China signed the Convention on the
Settlement of Investment Disputes Between States and Nationals of Other States (hereinafter
referred as “ICSID Convention™) on February 1990. After three years’ of weighing the pros and
cons carefully, China finally ratified it on January 7, 1993. Before that, although there were
arbitration clauses that investment disputes can be submitted to the international arbitration in
Sino-foreign BITs, no concrete procedures were set. Even in the BITs signed after 1993, China
still restricted the scope of cases which may be submitted to ICSID, only to disputes concerning
the amount of compensation for expropriation. Chapter 9 also devotes in examining some critical
provisions concerning dispute settlement in the US and Canadian 2004 Model BITs, and discusses
whether China should adopt the same rules. Most of the prevailing BITs provide that foreign

investors are allowed to submit investment disputes between them and the host country for

Professor CHEN once mentioned that for the purpose of promoting South-South coalition, BRIC countries should
coordinate their positions.
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international arbitration if the disputes could not be resolved through settlement. Professor CHEN
regards the above provisions as reflecting the rights and interests of developed countries or capital
exporting countries. However, he argues that China, being a capital importer, needs to put special
consideration on the adoption of such clause. Hence, he suggests that in the course of negotiating
BITs, the host developing countries should stick to the following four “Great Safeguards”,
including (i) the right to consent to international arbitration on the case-by-case basis, (ii) the right
to require exhaustion of local remedies, (iii) the right to apply the host country’s laws as governing

law, and(iv) the right to invoke the exception for state’s essential security.

The above Chapter was published in 2006 when China could no longer be considered as merely a
capital-importing country. Because since the eleventh five-year plan (2001-2005), China has
begun to take active strategy promoting outward investment (“going-out” policy), it appeared to
be no longer appropriate if China always concluded treaties from the position of a net capital
importer. However, based on the official statistics by the end of 2004, Prof. CHEN pointed that the
ratio between China's outward investments (contingent credits) and its inward investments
(contingent debts) is merely about 4.5%:95.5%. Therefore, Prof. CHEN thinks it is too early and
too fast to change the policy.?Meanwhile, by taking lessons from the experience of Argentina, Prof.
CHEN explained that once a country loosens its jurisdiction imprudently, a tidal wave of
litigations will follow. Therefore he asserted that China should take serious consideration again as
to submitting investment disputes for international arbitration. In that Chapter, Prof. CHEN still
treated China as a major capital recipient, and continued to propose to make treaty based on
practicalities. In this sense, the Chapter remains well connected with the foregoing Parts 1 through
3. At the same time, in view that China's foreign investment proportion may increase in the future,
he admits that the policy of investment disputes arbitration may also evolve. In this sense, Prof.
CHEN’s position is not dogmatic, but practical. If we expand the philosophy of practicalities
longer on the time dimension, investment arbitration clause may be prescribed in BITs between
China and developing countries, but as to BITs between China and developed countries as capital

exporter, we should remain prudent. Chapter10 (first published in 2007) also advocates for this

UIbid.,pp.282-287
2Ibid.,p.289
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kind of a differential treatment.

Part V includes 7 relevant Chapters, relating to China’s legislation on Sino-foreign economic
issues. Chapter 16 (first published in 1990) is about the development and legal framework of
China’s Special Economic Zones and Coastal Port Cities. It is important to note that the Chapter
was published in 1990.China adopted a basic state policy of reform and opening up in 1978. Since
1980, China has consecutively established the Special Economic Zones (SEZs) in Shenzhen,
Zhuhai and Shantou in Guangdong Province, Xiamen in Fujian Province, and the entire province
of Hainan (1988). In 1984, China further opened 14 Coastal Port Cities (COPOCIs) including
Dalian, Tianjin, Shanghai. Since 1985, mainland China created the Zhujiang River Delta, the
Yangtze River Delta, Special Economic Zones etc., which were generally called as Coastal
Economically Open Areas (CEOAS). The economic reform in China was progressively promoted,
until it was temporarily interrupted, by the unfortunate Tiananmen Event of 1989, to which China
suffered from serious criticism from many countries. To write such an article as this Chapter at
that specific historical background, Prof. CHEN intended to declare the legitimacy of opening-up
policy to set up Special Economic Zones and Open Coastal Port cities both at home and abroad.
There was a voice in then China that criticized the reform and opening-up policy as “leased
territories” or “concession”. Faced with such challenge, Prof. CHEN pointed out that the
opening-up policy is completely different from the “concession” either from the policy’s purpose
(Socialist Modernization), or China’s jurisdiction over foreign investment.> In addition, Prof.
CHEN praised highly to China’s internal and external investment leap growth in the past ten years
since the opening-up policy. With regard to corruptions occurred in the process of gradual
opening-up, Prof. CHEN also praised the anti-corruption measures taken by the Chinese
authorities. Then the Chapter makes a detailed explanation on opening-up policy such as the
Special Economic Zones from legal perspective, with a wish to promote the enthusiasm of the
internal and external investments that had been weakened due to Tiananmen Event. This is in
common with other Chapters in part V that interpret China’s foreign economic policy from a legal

perspective. For example, Chapter 18 (first published in 1997) on China’s Arbitration Law (issued

1bid.,pp.484-486.
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in 1994, enforced in 1995),Chapter 19 (first published in 2005) on China’s domestic law about

acknowledgement and enforcement of foreign arbitral awards.

Part VI includes 5 comments and opinions, written by Prof. CHEN as an expert when he offered
consul service on investment arbitration cases in China. Chapter 20 (first published in 2006) is an
“Expert’s Legal Opinions” written upon the request by a British insurance company, regarding the
subrogation right of the insured. The summary of the case is as follows: A British investment
company and a Chinese enterprise established a power company, there were provisions of
distribution of profit in the contractual joint venture (CJV) that constituted a guaranteed return in
the ratio of 18% to the investment. But according to the State Council’s Circular [1998] No. 31, a
guaranteed fixed return to foreign investors in Sino-foreign joint ventures should be prohibited.
Therefore, the provisions on distribution of profit in CJV were invalid and the British investment
company claimed that the Circular constituted an act of expropriation. Then the British investment
company initiated arbitration proceedings based on China’s arbitration law, requested the British
insurance company to pay insurance indemnity. Prof. CHEN noted in the expert opinion that the
legal effect of the State Council’s Circular is lower than China’s legislations. China’s Contractual
Joint Venture Law is the relevant governing legislation. Therefore, he denied the legal effects of
the Circular that changed the contents of Contractual Joint Venture Law. Therefore, the British
insurance company who insured the expropriation risk for British investment company should
make careful investigation to check whether the covered risk has really happened and the assured
has really suffered subsequent losses before relevant payment for subrogation claims.

Chapter 21 (first published in 2006) is the re-comments to the question raised by the British
insurance company. Prof. CHEN reiterated that the measures taken in this case are not “behaviors
of expropriation”, and the British investment company should not make subrogation claims
toward the insurance company. In such expert’s legal opinions, Prof. CHEN explained Chinese
law clearly as an expert on investment disputes in China. What’s more, he has also played a
considerable role in the international arena. Although it is not mentioned in this book, actually

Professor CHEN is an arbitrator designated by the Chinese government in the panel list of ICSID,
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and was appointed as an arbitrator in two ICSID arbitration cases by the government of Zimbabwe
in 20111t is indicated that in the investment arbitration practice, the Chinese government gives

full trust to Professor CHEN.

Above offers a very concise introduction and summary of the Chapters written by Prof. CHEN in
the field of IEL since 1984. As the question raised at the beginning of this paper, what changes
have taken place in the process of IEL’s universality after the Cold War ended? It can be inspired
by the Chapters of Prof. CHEN. This is precisely also the intention of this review, which opines

that:

Firstly, as the consistent stance of the book, China’s accession to the organizations and treaty
system of IEL is an important part for it to implement the policy of reform and opening-up. What’s
more, for the smooth progress of reform and opening-up, China has to weigh and balance different
contents of IEL, and needs to pay attention to practicalities orientation. The most notable
expression of this concept is included in Chapter 9, which recommends that China should
maintain a cautious attitude when introducing the investment arbitration system. Chapter 10 is in
favor of the proposal of trying to introduce investment arbitration system into investment treaty
between China and developing countries in which China has foreign direct investment. The same
practicalities also appear in Chapter7, which discusses China’s strategic position in the WTO
Doha Round negotiations, and in Chaptersl and 2, which support “broad interpretation” concept
of IEL. These are Prof. CHEN’s consistent views on IEL. For China, it means to show the promise
of the reform and opening-up policy both at home and abroad when participates in the multilateral
trading system and enters into BITs, in order to promote China’s products export in the future.
However, in the process of transition from the planned socialist system to the market economy
system, accompanying by huge pains and frictions, China should try its best to seek safeguards in
the gradual acceptance of IEL. Prof. CHEN’s practicalities throughout this book is in compliance

with China’s relevant policy requirements.

1Bernhard von Pezold and Others v. Republic of Zimbabwe(ICSID Case No. ARB/10/15); Border Timbers Limited,
Border Timers International (Private) Limited, and Hangani Development Co. (Private) Limited v. Republic of
Zimbabwe(ICSID Case No. ARB/10/25).
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Secondly, as the largest developing country, China typically objects to the tyranny of developed
capitalist countries on its road of “peaceful rise”, a point clearly demonstrated in Chapter 6.
Chapter 6 discusses China’s strategic position in the establishment of NIEO, and criticizes today’s
biggest hegemonic power — the United States, who often takes unilateral measures over
multilateralism. In other words, the ideas of IEL advocated by Prof. CHEN are sharply opposite to
the US unilateralism. After the Cold War, the process of universality of IEL highlights the fact that,
the United States, although constantly praising itself as representative of multilateralism, is
self-centered actually. On the other hand, it is undeniable that China’s strategy has also drawn
some criticisms, such as the cause of long-term or even stagnation of the WTO Doha Round, and
the ineffectiveness of the multilateral trading system. After 16 years since its accession to the
WTO, China has become the world’s largest trading nation. As the biggest beneficiary of the
multilateral trading system, should China not play a leading role to maintain and develop the

multilateral trading system?

The current President of the United States expressed a starkly view of “America First”, and
withdrew from the TPP on the first day he took office. On the contrary, in the Davos 2017
Conference, Chinese President Xi Jinping defended globalization once again. The universal IEL
will face two tasks in the future: one is to curb the unilateralism advocated by the United States,
and the other is how China should play a leading role in the process of globalization. Meanwhile,
the practicalities advocated by Prof. CHEN in the book The Voice from China will continue to

attract wide concern and inspire deep discussion among the global academic circles.
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23.2: A Profound but Popular Reading Material
--On the Anatomy of the “China Threat” Slander by Professor CHEN An*

Xu Hai, translated by Zhang Chuanfang**

A Concise Book for the Public by A Great Master

In accordance with the relevant initiative by the Central Committee of the CPC, China’s Ministry
of Education has since 2013 launched a large-scale project for the redaction and publication of
Popular Reading Materials on the Philosophy and Social Sciences. Top-ranking experts and
scholars from institutions of higher learning across the country have been mobilized to write some
concise books that are easy to understand, with a word count from 100 to 150 thousand. The
contents cover almost all fields in humanities and social sciences, including the road of socialism
with Chinese characteristics, the Chinese Dream, philosophy, economics, political science, law,
literature, history and aesthetics, to name a few. In contrast with ordinary reading materials on
academic research and science popularization, this project aims to produce a crop of excellent
works advocating the Chinese road, the Chinese spirit and the Chinese power, by placing more
stress on the publicity and elucidation of the latest theories with Chinese characteristics, on the
transformation and popularization of innovative academic achievements, and on the idea of great
master creating concise books. Not only with theoretical depth, but the works must also feature
being explained in simple words and bringing forth the new through the old. This book series has
prioritized China’s reality while focusing on the popularization of theories.

Indeed, there were many great masters and learned scholars with spectacular works in the
history of mankind, such as SIMA Qian’s Shih Chi (Shi Ji), SIMA Guang’s History As A Mirror
(Zi Zhi Tong Jian), Marx’s Capital, etc. These masterpieces have still been sparkling in the long
process of human history after centuries of baptism. However, there were also a large number of
famous articles or booklets that have over years been influencing a country and even the whole
world at large. Like Copernicus’s On the Revolutions of the Celestial Orbiting (De Revolutionibus
Orbium Coelestium), Machiavelli’s The Prince, WANG Guowei’s The Notes and Comments on Ci
Poetry (Ren Jian Ci Hua), and MAO Zedong’s On the Protracted War, these long-lasting works
are all below 100 thousand words, and some of them even with a word count of 40 or 50 thousand.
Less still, Tao Te Ching (Dao De Jing) and Diamond Sutra (Kumarajiva version) has just
around 5000 words for each. In addition, the Four Books on Confucianism, including The Great
Learning (Da Xue), The Doctrine of the Mean (Zhong Yong), The Analects of Confucius (Lun Yu)
and Mencius (Meng Zi), each has a word count of about 2000, 3000, 16000 and 38000
respectively.

It was reported that Mr. DENG Xiaoping on more than one occasion mentioned his
experience of repeated reading of The Communist Manifesto, each time with a totally different
new understanding. In May 1949, millions of bold warriors of PLA strode over the Yangtze River
and occupied the presidential palace of the Kuomintang (Chinese Nationalist Party) in Nanjing. In
the library of the presidential palace, DENG Xiaoping and CHEN Yi freely talked about their
experiences in Europe and contributed their engagement in the revolution to such enlightenment

* The “China Threat” Slander’s Ancestors & Its US Hegemony Variant written by professor CHEN An is an
outstanding popular reading material on scientific achievements sponsored by a special project of China’s
Ministry of Education. Its original version is the academic paper entitled On the Source, Essence of

“Yellow Peril” Doctrine and Its Latest Hegemony “Variant”: The “China Threat” Doctrine in both Chinese and
English which was published in Modern Law Science (No.6, 2011) in China and

The Journal of World Investment and Trade (No.1,Vol.13, 2012) in Geneva, Switzerland respectively. The English
version has been included after adaption as the third chapter of The Voice from China:

An CHEN on International Economic Law published by Springer, a German publisher, in 2013.

** Xu Hai is now a Senior Editor and General Manager of Jiangsu People’s Publishing House; Zhang Chuanfang is a
Ph.D candidate of international economic law in Xiamen University
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book as The Communist Manifesto. In his south China tour in 1992, DENG Xiaoping addressed to
the audience in sincere words and earnest wishes: “The Communist Manifesto is my first teacher
in Marxism.” This magnificent masterpiece which has been influencing the entire world for over
170 years has, as calculated, only 15000 words.

Drawing lessons from historical experience both in China and abroad, this publication project
of great master creating concise books has assigned the Ministry of Education to select qualified
authors to write on designated topics and, has authorized the Jiangsu People’s Publishing House to
publish the works successively. Thus far, the already published more than 40 books have basically
satisfied the original objectives and strict requirements of China’s Ministry of Education.

Unique Theme, Profound Thoughts, Copious Arguments and Passionate Voice

The “China Threat” Slander's Ancesters & Its US Hegemony Variant, composed by CHEN An, a
professor of Xiamen University, was among the already published concise books. This book, with
a unique theme, profound thoughts, copious arguments and passionate voice, has been highly
popular and glued the attention of the academia. Reprinted within one year after its publication in
China, this book has also aroused abroad interest and will soon be translated into English and
published by an overseas publisher. In October 2016, this book was awarded as “China’s
Excellent Popular Works on Social Sciences” in China’s 18" experience-exchanging meeting
for popular reading materials on social sciences.

Mr. CHEN An, a world-renowned scholar, is the leading authority in the Chinese academia
of international economic law. In his book, Mr. CHEN reviewed the Sino-foreign relations in the
developmental process of the world history since 140 years ago and examined the origin, versions,
causes and essential features of the “Yellow Peril” doctrine by tracing its source and thorough
search. He pointed out that the “China Threat” doctrine today was actually the continuance of the
“Yellow Peril” doctrine some 100 years ago. It was nothing but a latest hegemony mutation
inheriting the preposterous arguments in modern times. No matter the “Yellow Peril” doctrine in
history, or the rampant “China Threat” doctrine today, they both in essence reflected the vicious
intention of the imperialist powers to colonize, invade, ravage and even destroy China. They
intended, by fabricating these slanders, to deceive the world, mislead the posterity and alienate the
peace-loving people of all countries across the globe.

The “Yellow Peril” doctrine started in a time when the disaster-ridden China was suffering
the poorest and weakest downturn in the modern history. In that time, forced to open its doors,
China became disintegrated and beset with troubles both internally and externally. Internally, the
stupid, incompetent and highly corrupted Qing government implemented its autocratic ruling by
doing evils to and exploiting the general public to satisfy the extreme luxury and extravagance of
the aristocrats. Externally, the servile and spineless Qing government surrendered China’s
sovereignty and signed with the imperialist powers a series of unequal treaties by which China’s
territory was frequently ceded and substantial indemnities were paid, making China’s territory
fallen apart and the life of the Chinese people miserable. A large number of Chinese refugees were
forced to leave their native land for as near as Southeast Asia and as far as North America to make
a living under aliens’ roof. They undertook the most dangerous and difficult jobs and served as
cheap manual labor in road construction and mining. In the process of serving the so-called
“God’s chosen people” and “noble white people”, they worked hard like horses, only to end up
with tragedy where their family members were either dispersed or dead. Under this context, the
so-called “noble white people” had never shown any solicitude for the helpless and painful
Chinese refugees, as they hardly imagined that it was the imperialist powers in which they were
domiciled that drove the Chinese refugees away from home by invading China and rapaciously
plundering China’s wealth. How dare the “noble white people” bite the hand that feeds them,
defame the Chinese refugees with yellow skin as “Yellow Peril” and even instigate the white
workers to oust, humiliate and exterminate the Chinese refugees working there! How dare they!

It was out of the sympathy for the miserable life suffered by the Chinese compatriots in the
then poor and weak China and the anger at the distortion of history and turning the facts upside
down by the imperialist powers as well as their think tanks that Mr. CHEN as an octogenarian
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delved into the monographic study on this theme. In a strategically advantageous position, with
profound academic foundation and from the perspectives of history, law and political science, he
in simple terms explored the past and today, the individual and general, the exterior and interior of
the “China Threat” doctrine, and deeply disclosed the origin and development as well as the cause
and effect of the “Yellow Peril-China Threat” doctrine. Mr. CHEN pointed out in his book that the
“China Threat” slander preached by some of the U.S. politicians, militants and scholars and the
similar absurd defame clamored by the right-wing militarists in Japan are nothing but the latest
hegemony mutations of the notorious “Yellow Peril” doctrines fabricated by the Russian Tsar and
the German emperor-each with a different version-in the middle and late 19" century. The “Yellow
Peril” doctrine and the “China Threat” slander shared the same DNA and came down in one
continuous line. In other words, by recklessly distorting and denying the historical facts of China’s
peaceful external exchanges, they were just weaving sensational “political frauds” confusing
people’s minds in preparation for their invasion into China. They were the thieves crying “stop
thief”!

In the book, the author also revealed, based on quantities of historical facts, the U.S.
hegemonic actions that invade and colonize across the world in a span of 400 years before and
after the founding of the United States. He reminded the Chinese people to be prepared in times of
safety and sober in times of danger; he also alerted China’s neighboring countries not to cut down
the tree that gave them shade or pull chestnuts out of the fire for the U.S. hegemonists for the fear
that they may reap what they had sown.

One of the features of the book is the careful selection of 137 vivid pictures that are relevant
to the contents of the book. The pictures are properly inserted into the related chapters and
sections, with many footnotes illustrating the sources of the pictures in an attempt to guide the
young readers to enlarge their knowledge through extensive reading and to share a bitter hatred
against the enemy.

Through volume facts, the author has drawn an important conclusion: contrary to the “Yellow
Peril” doctrine, since ancient times, the yellow-skin Chinese people has never been a peril, but a
peace-loving benefactor in its external exchanges. Since the founding of the People’s Republic of
China, and since the Reform and Opening-up Program in particular, China has ended its
self-seclusion policy and has been an advocate and performer of a fair and justified international
order by observing the principle of equality and mutual benefit in its international exchanges with
people of all countries in the world.

Today, China has become a relatively big power after over 30 years of development since the
Reform and Opening-up Program, and it is still on the peaceful rise. The image of the Chinese
people with a “long ugly braid” intentionally depicted by the western imperialist powers has
already been a thing of the past. However, we feel regrettable to find that the “China Threat”
slander as a mutation of the “Yellow Peril” doctrine has again emerged since the 1990s. After 10
years of clamor, it has become increasingly rampant and caused many “incidents” surrounding
China. The U.S. hegemonists and the Japanese militarists orchestrated in collusion an anti-China
chorus of “China Threat”. Their vicious intention of invading China was as obvious as a louse on
the head of a monk. Who is the true inflicter of threat? Who is the true sufferer of threat? Why are
there so many undercurrents and turbid waves in the Pacific Ocean? What is the essence behind
the “China Threat” slander? To find the most objective and scientific answer to these questions,
the captioned book authored by Mr. CHEN An, which is excellent in both its texts and
accompanying pictures and which suits both the refined and the popular tastes, provides an access.

In conclusion, | firmly believe that the book entitled The “China Threat” Slander's Ancesters
& Its US Hegemony Variant is a historical work, but more of a reality book; it is not only a book
on political economy, but also a book on law and diplomacy; it has a serious and grave theme, but
also a familiar and smooth style of literature; it can not only serve as a reading book that cultivates
patriotism of the Chinese people and the young generation in particular, but also as a medium via
which peace-loving friends from all over the world can better understand a true Chine both in
history and in reality. | hereby sincerely recommend this book to the reading public and would like
to share it with you.

203



24.1: BEPEBLIAR: =XFEITEZHFTWNEE
H

e

R ZaR ) CREFBUR b E g WS AT S A5 4) —45, R i LI,
SE LIRS g8 BT IR A R R AR KDL 75 BHT R S22 — o AE L il TRy L+
CRIMENF” RIUH, ZAFEMME . AR, VI se, BAERZ WE . K
SO MEEILE, MARJETRRZRIERE RO, BEhE 7R R ERE.

SEASASE O, PASONIn, 4R 1 R R T RIATR . A S R AL < AR
—REHR P EBEE T o S ERR R BN P E RS, PR E
o, PHER, EEREAt b EEIE 7 MRS, HEHE R BOR MBS, 55
AR IR, AR R Z 3 3

5 40T, EEHES SILBMBTRICEE, )5 Xa R EREEAL, SERHA Ligs 4.
KR HEARE. SREG. FHRRAMPZEZIRIE, BREER, =8N E, &
FEHHR F IR E

o SCEM B B AEDT ChE BT KRR R, R A S
F5E, R R, € 140 ZEEAREIE Gt “ i E BUie " 1 JEAR TSRS DL AERE BHT
FIURAEEAT, 1A, Fmghr, AR IR LB HEARAZ TR

BSCEMEE BURMRDTER TR R E N ARSI, MR, RS E AL
[E B J5 400 24 RFAIRY KIS, BB, AT R R, R EEHH T L L5 BNE
EERERIGY 5KATAR, ZBARDT A BAR, T2 AR AH 22 38 RE R i SRR AR R R A

S = SCEERI W B AR PR SRR E I CORRALCAE” , RIZEMEY) S35 5
T, HIHTSEE 400 2 ERAL DAL A9 22 5 B afi A BRI, s 95 K E AT f R0
PIKES, TR T 3 [ (2B W 52 A 2 L ——7 [ 2 SR BRI ], BiRR AR T3¢
[ AL 2 AR EAR R

Zr b, ATCLUE, BRHEIE R s, RS, UHER, Qg itis Bk
=xERER LS, B REWEE R, iR AR SR e E 7 KT sk, K
iy Do, A NG AR 1 5 EKIHEAT (R He SR SR BUR A AR 7 SL OB AR, T “ SeA I 2
&7 S E A5 400 2 4E R (1R PR A R 5K 1 I3 S SE AR AL IR EE R, 552 [ B S S0 35 J7 84X
A T 2 (Y BRR R

BT, BReddirnl i, AR LSO, DLSORSE, J REORRRIS IR SR AN S
Hot, BEGRIES “win” & 21 e ol R i ——SC E S BUR “  E g g~ B SR .
(IR, 540 4 1 o o6 R o [ 5 3 R AAT], DI RIS S, R B, s e S B
SR AR .

AT, H R E L R, BTEWRT, W CRER, BEMZENL, SRR
AIPT TR T3 AMTTANBEANIAFL 27 S MU A R 28 2 i SO0 A0 i [ 22 SO — D1 I R 4 5 <

" A AR P AR B PR T PR

204



P, FILMBATH - RIFNEIEHT, B DO B, #ERF7, R
SRACFRAAE, DLUBIESRAP AT AR, D20 “ AR, AN,
NEJRH, FBIEN”, AU = FE I BUA B 2, B T 1 RS 5 RN R E 4 E .

PR, TN R 2% 22 A2 (1 [ B R S5 R i [ 32 2R R i IR R = A 4T, AT 17— &
HIEERHAMr, . “EE TIEARL BN T, FLFMIRAE R, 25 4 Bl i 45
R BEHEHLE BEAG FERCEEIB 5 PEAN “RAZEE K EBRZ GR35 15
257, HEN “AEFE, BEEAMEET ; PENRMERE SN S, B gL,
BEFTHEDL” <5, WORATERESY: 2] TR AU RT3 e X 1 S a0 ANE IR0, SR
PIssAE T “SRHEBE” bk R, 3= E AEIHT

Hh N A 5 506 SN o 3 Ak AR 47 Hh B ROREC TSR “ B B, J5RIEAE,
AEERL PLEE R I RALSE, AR T E S BRI AN e %, TF R A T S s
-4 o

205



24.2: "China Threat" Slander's Ancestors & Its US Hegemony
Variant: Dissecting with Sharp Daggers
Jiang Wei*

The book, "China Threat" Slander's Ancestors & Its US Hegemony Variant, written by Senior
Professor of Law Mr. CHEN An and published by the JIANG Su People's publishing, is one of the
popular books selected from excellent social science research achievements. This publishing
program is approved and sponsored by the Ministry of Education of the People's Republic of
China. Among these published popular books, this one is objectives-oriented, with unique subjects,
full of passion and sharp insights. The author has utilized both text and graphics to address the
international community problems of the times, well suiting both refined and popular tastes. It has
caused the high attention of the academic community, and is popular among the readers.

This book explores the origin, essence of "China Threat" theories and its newest US hegemony
variant through taking history as teachers and as mirrors. In terms of “China Threat” theories on
the South China Sea and East China Sea situations, the author, by means of presenting facts and
reasoning, tries to clarify the origin and essence of the problem, to rebut international power
politics and hegemony behind them, as well as to carry forward China’s national righteousness
and promote Chinese patriotism.

Five years ago, | had the opportunity to take part in collecting materials for this book. | have also
repeatedly read its finalized and published version. From the way | understand, there are three
well-grounded and sharp systematical arguments expressed in the book. Through concise and
comprehensive language, and by integrating narrative and comments, these three arguments stick
at the heart of "China Threat" theories as three sharp daggers.

The first argument serves as a sharp dagger that stabs and rips off the masks of "China Threat"
theories layer upon layer. It discloses their absurd opinions and harm essence by pointing out
their notorious ancestors, their developing venation, the lineage of consanguinity, as well as
originators and successors of various versions for over 140 years.

The second argument serves as a sharp dagger that stabs and splits the advocates’ body and artery.
It points out that the global aggression and expansion behaviors taken and strengthened by
American hegemonists are not a historic accident, but an inevitable lineage and malignant
development from its ancestral gene, by recalling and revealing the sleaze and criminality of

* Dr. Jiang Wei is now lecturer at International Law Research Center, Northwest University of Political Science and
Law.
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American notorious colonial expansion history for over 400 years before and after it has been
founded.

The third argument serves as a sharp dagger that stabs and splits the advocates’ heart and brain. It
discloses that American aggressive national policy is deep rooted in its monopoly capitalism, an
imperialistic economic system, and in American leading social consciousness and value system,
by analyzing its economic foundation and super structure which are the foundation of the United
States for over 400 years from the perspective of the historical materialism.

In a word, it may be said that through looking back into the history, laying out the facts on the
originators and successors of “China Threat” theories, clarifying their harm essence, Professor
CHEN creatively utilizes above-mentioned three systematic arguments. Just like three sharp
daggers pierce through the American hypocritical masks layer upon layer and dissect its truncus,
artery, brain, as well as heart, they have disclosed that American aggression against China and its
anti-China policy in a long time are no accident, but a continuation and an inevitable result of the
malignant colonial expansion for over 400 years before and after the American Empire has been
founded. The American hegemonic version of “China Threat" is the newest manifestation of the
international anti-China forces against the trends of the time.

Thus, Professor CHEN particularly calls upon that common people should keep a clear mind and
sharp-sight through taking the history as mirrors and teachers, to avoid being blinded and utilized
by the American hegemonic version of "China Threat", the newest variant of “Yellow Peril
Doctrine” in the twenty-first century. Through careful reflection on the past, he reminds
kind-hearted people in our neighboring countries not to forget moral principles on the sight of
profits, and nor be blinded by lust for money, acting as cat’s paw for American hegemonists and
its allies.

At present, some countries play a double game. While they are smiling and shaking hands with
our country, they also deploy forces, warships and military aircrafts to intrude our territory in the
South China Sea. People in China must learn and inherit abundant fighting experiences against
imperialists and all reactionaries from their revolutionary predecessors, bearing in mind the good
instructions from revolutionary predecessors. We should ‘discard illusion and prepare to fight’;
and know fighting for peace, peace existing; concession for peace, peace perishing’, as well as ‘tit
for tat is fair play’. We should give play to high politic wisdom to be good at combining tactical
flexibility with a firmness in principle.

In recent two years, facing with a complex and changeable international situation and a rapidly
ever-changing situation in the East China Sea and South China Sea, our country has made a series
of important judgments. Among them are, for example, that ‘making good use of the bottom-line
thinking, preparing for the worst, striving for the best, so as to make well preparation and keep
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unflappable facing difficult affairs, as well as firm grasp the initiative’; that Chinese people ‘never
take the national sovereignty and core interests to make a deal’; that Chinese People’s Liberation
Army must strengthen war preparedness, so as to have the ability to fight and win a fight at any
time etc. These judgments obviously not only are learned, inherited and promoted from, but also
are a development, enrichment and innovation in the new historical circumstances of the
revolutionary predecessors’ fighting experiences and earnest instructions.

Chinese people certainly will inherit and develop good Chinese traditions for thousands of years

of “firm and unyielding character corpse, no afraid of power, opposing violence”, strongly
struggling for protecting their country’s territorial integrity and independence.
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